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Tuesday, 30 November 1993

THE PRESIDENT (Hon Clive Griffiths) took the Chair at 3.30 pm, and read prayers.

STATEMENT.- BY HON JOHN HALDEN
Leader o~f the Opposition, Edwards, Hon Graham. Stood Down; Holden Hion John,

Elected; Neville, Hon Mark, Elected Deputy Leader of the Opposition
HON JOHN HALDEN (South Metropolitan) [3.32 pm] - by leave: I rise to confirm
advice to you, Mr President, and to the House that Hon Graham Edwards today stood
down as Leader of the Opposition for personal, family masons. That decision was
accepted with deep regret by me and my parliamentary colleagues. At a meeting of the
State Parliamentary Labor Party earlier today I was elected Leader of the Opposition in
the Legislative Council. Hon Mark Nevill was elected as deputy leader. Hon Graham
Edwards will join the Opposition front bench in this House on his return from leave.
I will not go into a homily, but if ever we had an example of a person who has overcome
great disability and adversity in life it is Hon Graham Edwards. He has performed in this
place with great credit to himself, this Parliament and, of course, the Australian Labor
Party. I am sure that all members in this House will congratulate Hon Graham Edwards
for his efforts, and look forward to his continued performance in this House when he
returns from leave.
Members: Hear, hear!

PETITION - COMO SENIOR HIGH SCHOOL, GYMNASIUM-
PERFORMING ARTS CENTRE

The President presented a petition signed by 29 citizens of Western Australia requesting
the Legislative Council recommend to the Government that it give a firm undertaking to
include an appropriate allocation in the 1994-95 Education budget for a
gymnasium/perfonning arts centre at Como Senior High School.
[See paper No 882.]

PETITION - LAND (TITLES AND TRADITIONAL USAGE) BILL
The following petition bearing the signatures of 39 persons was presented by Hon J.A.
Scott -

To the Honourable the President and Members of the Legislative Council in
Parliament assembled.
The petition of the undersigned, (or the designation of petitioners), showeth:
That we the undersigned as fair and reasonable minded West Australians, do call
upon the Government of the State of Western Australia to recognise the will of
the people of this State, (not just vested economic interests), who oppose the
wholesale extinguishment of Native Tidle claim proposed under Part 3; Clause 7
of the Court Liberal Governmnent's Land (Titles and Traditional Usage) Bill 1993.
Your petitioners humbly pray that the Legislative Council in Parliament
assembled should uphold the spirit of the High Court of Australia'sa Maboo
decision, which recognises the existence of Native Tidle under Common Law, and
fulfil the democratic responsibility of elected governments to act on behalf of all
West Australians by amending Part 3; Clause 7 of the Land (Tites and
Traditional Usage) Bill 1993, as not to deny the fundamental human right of
equality under the law to the Aboriginal peoples of Western Australia, and your
petitioners as in duty bound wil ever pray.

[See paper No 883.]
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STANDING COMMITTEE ON LEGISLATION - DISABILITY SERVICES
BILL

HON DERRICK TOMLINSON (East Metropolitan) [3.40 pm] - by leave: I present
the first report of the Standing Committeecon Legislation entitled "Disability Services
Bill 1993, Clauses 4 and 13" and move -

That the report do lie upon the Table of the House and be printed.
Question put and passed.
[See paper No 884.]

MOTION - URGENCY
Free Speech, Supression of; Health Department, Alleged Intimidation of Ni gel Beckett

Order of the day read for resumption of debate from 25 November.
Debate adjourned, on motion by Hon George Cash (Leader of the House).

MOTION - GAMING COMMISSION AMENDMENT REGULATIONS (No 4),
DISALLOWANCE

HON AJ.G. MacTIERNAN (East Metropolitan) [3.43 pm]: I move -

That the Gaming Commission Amendment Regulations (No 4) 1993 published in
the Government Gazette on 6 July 1993 and tabled in the Legislative Council on
3 August 1993 under the Gaming Commission Act 1987. be and are hereby,
disallowed.

We have touched on this issue on a few occasions in question time. However, I have
waited some time for an opportunity of debating the issue in full. Unfortunately. I have
not had as much notice as I would like of this matter being brought on. Therefore,
members will have to bear with me if I am not as well prepared as I should be.
On I1I May 1993 a series of regulations under the Gaming Commission Act was
published in the Government Gazette. That Act regulates lotteries, raffles and ventures
of that nature. The relevant regulations provided that the cost of conducting a standard
lottery shall not exceed 60 per cent of the value of the chances sold. The expenses
included the prizes, the selling commission or salaries, printing and advertising costs.
Thierefore, one was required to look at the total value of the tickets sold in any lottery and
ensure that 40 per cent of the moneys collected by on behalf of the purposes approved by
the Gamning Commission, which we would describe by and large as charitable and
sporting purposes, were returned to the organisation which was listed as the beneficiary.
That allowed 60 per cent of the value to be retained by the party conducting the lottery on
behalf of the charity.
It is important for us to recognise that there are a number of professional fundraising
organisations in Western Australia which contract with various charitable organisations
to run lotteries and raffles on their behalf. However, there has been grave concern from a
consumer affairs perspective arising out of a number of horror stories in which various
charitable organisations found many hundreds of thousands of dollars had been collected
in raffles on their behalf but they received a return of only $15 000 to $20 000. Many
representations were made to the Government for it to prescribe some limits, as is quite
proper. An example of the problem is the Asbestos Diseases Society raffle which
received widespread press coverage a number of months ago. The West Australian
newspaper carried an article which stated that Mr Vojakovic of the Asbestos Diseases
Society had said that kind Westernt Australians had donated in excess of $250 000 to the
society through a raffle but a West Perth marketing company had claimed more than
$195 000 in expenses. The article stated that when $20 000 was taken out for prize
money, the final amount received by the society was less than $20 000. That was not
acceptable to the last Government and provision was made to put some fetter on those
companies. The reason for the fetter was that, by and large, the people bought the raffle
tickets to support the charity nominated on the ticket. Therefore, not only were the
charities being duped, but also the ticket buying public were being deceived.
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These regulations were drawn up by the last Government on the recommendation of the
Office of Racing and Gaming, which had received many complaints. Hon Max Evans,
the Minister for Racing and Gaming after February 1993, quito properly gazetted those
regulations. However, 1o and behold. less than two months later, regulations have
popped up in this place which repeal regulations 28A and 28B. Regulations 28A and
28B limited to 60 per cent the amount that could be diverted from the proceeds of a
charitable lottery and also limited the total amount of chances that could be sold when
compared with the value of the pize. There were rumours in the industry when the
repeal was gazetted that sources close to the Liberal Party had made representations to
the Premier and the Premier had directed Hon Max Evans to repeal the regulations. We
sought in question time to investigate the truth of these rumours. We did our homework
and found that one Chilla Porter, die former State Secretary of the Liberal Party, was a
shareholder and a director of a company called Controlled Marketing, which is one of the
largest of these fundraising companies. At this stage we have no evidence that other
persons closely connected with the Liberal Party also had interests in these fund raising
companies.
I asked Hon Max Evans whether to his knowledge he or the Premier had received
submissions regarding the repeal of the Gaming Commission regulations. His response
was very interesting. He said that no official submissions bad come ftrm Chilla Porter to
him on that matter. Hon Graham Edwards then asked about unofficial submissions, but
unfortunately that question was not answered. It would appear that a person very close to
the Liberal Party has a great interest in the repeal of the regulations controlling
fundraisers. The Minister said that no official submissions were received, which could
imply that unofficial submissions had been received. The Minister for Racing and
Gaming went on to explain why, less than two mots after the regulations had been put
in place, they were repealed. He said that he had found that the Attorney General had
called a meeting between her staff and the Minister's officers, and it was decided that for
the time being the regulations regarding raffles should be withdrawn. This was to allow
the Attorney General to introduce regulations which were consistent for all charitable
organisations. He said that this matter had been under consideration for some time,
including the time when David Smith was Minister.
Hon Max Evans said that it was illogical to have a retention rate of 60 per cent of funds
collected in many circumstances. He explained that he was responsible for raffles and
that the Attorney General was responsible for telemarketing, donations and the sale of
goods. He said that the cost of the latter items is well above the 60 per Cent limit. He
then outlined one organisation which nets about a quarter of a million dollars about four
times a year. The Minister's basic explanation was that it was necessary to make changes
in this area because of matters relating to the Charitable Collections Act. I subsequently
put another question to the Minister indicating that this difference had already been the
subject of many discussions between the Crown Law Department and the Office of
Racing and Gaming. I put it that the different circumstances and cast structure involved
in the two styles of fundraising and charitable Collections meant that there was no
inconsistency. I outlined that it was not accurate to imply that, somehow or other, the
connection had only later been stumbled upon and needed to be corrected, when the
reality was that the relevant Crown Law office charged with administering the Charitable
Collections Act had been very much involved in negotiations with the Office of Racing
and Gaming before the first regulation was gazetted. I sought confirmaqltion of this and
the Minister asked that the question go on notice. This was some months ago and to date
I do not appear to have an answer to that question.
To recap - and my information comes from reliable sources - the justification given by
the Minister for the repeal of these regulations, two months after they were gazetted. does
not stand up. There was no inconsistency with the Charitable Collections Act provisions.
It is true that the entire Charitable Collections Act was under review. However, the
officers of the Office of Racing and Gamning were well aware of this review when these
regulations were made. These officers had been in extensive contact with the then
Crown Law Department, which is responsible for the administration of that legislation.
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The only explanation can be that the repeal of these fetters on the fundraising companies
is that interests close to the Liberal Party were seeking to preserve their profits. One such
fund raising company rang me, as an every day punter, at home as it wanted me to buy a
ticket in one of its raffles.
Hon T.G. Butler interjected.
Hon A.J.G. MacTIERNAN: Perhaps Hon Tom Butler could secure a job with Controlled
Marketing in his next life.
Hon T.G. Butler: I can hardly wait.
Hon A.J.G. MacTTERNAN: It is a very profitable exercise.
The employee of Controlled Marketing wanted to sell me a ticket, but being aware of this
area I said that I was very concerned about such things and that I was not inclined to buy
a ticket. I said that although this was for a worthy charity, the return to the charity would
be less than 40 per cent. The officer said, 'No, no! We return over 70 per cent to the
charity concerned." This is the type of information provided to the public. It is generally
believed, given this area of law is regulated by the Office of Racing and Gaming, that fair
play is involved and that charities can expect a reasonable return. Therefore, it is
improper for us to allow this area, in effect, to be totally unregulated. We are
perpetrating a fraud on the public. One or two charities have a well established
relationship with some of these fundraising companies and are prepared to subscribe to
this situation. However, the charity dollar is limited, and it could be much better spent
than diverting up to 90 per cent of funds to private, profit making companies.
It is most improper and unfortunate that these regulations have been removed. Hon Max
Evans properly saw fit to put these regulations in place, but he has now removed the
controls without a logical explanation. His only explanation to date does not stand up to
scrutiny. The relationship of this matter to the Charitable Collections Act has already
been canvassed by the appropriate officials. It was felt that the different circumstances of
raffles and donations could be dealt with through a different ratio, and this aspect could
be incorporated into the cost structure. Although we have no logical explanation for the
withdrawal of the regulation, we have hard evidence that persons close to the Liberal
Party stand to lose if the controls were to remain, and the suggestion has been made that
those interests have made representations to the Government.
Sound reasons exist for the controls not to be repealed. We are perpetuating a fraud on
the consumer by not regulating this area as we are allowing a disproportionate amount of
funds collected for charitable organisations to go to profit makcing organisations.
Debate adjourned, on motion by Hon Muriel Patterson.

MOTION - TRANSPORT (COUNTRY TAXI-CAR) AMENDMENT
REGULATIONS, DISALLOWANCE

HON TOM STEPHENS (Mining and Pastoral) [4.00 pm]: I move -

That the Transport (Country Taxi-Car) Amendment Regulations 1993 published
in the Governent Gazette on 29 June 1993 and tabled in the Legislative Council
on 7 July 1993 under the Transport Co-ordination Act 1966, be and are hereby,
disallowed.

Over an extensive period of time Hon Tom Helm has focused on delegated legislation
and regulations that have been put in place by Governments of both persuasions. He is
continuing his interest with great vigour and he will have a lot to say to this House when
he speaks to this motion.
HON TOM HELM (Mining and Pastoral) [4.02 pm]: I have spoken to officers of the
Department of Transport and have explained to the Delegated Legislation Committee, of
which I am a member, and to dhe Minister that it does not make a lot of difference that
these regulations allow for fees to be increased by 50 per cent and 25 per cent. My
objections to these regulations are twofold. My principal objection is to increasing fees
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by way of regulations to allow for user pays, die adminisrtion of regulations or licence
keeping. A procedure is in place for this to be put in place, but Administrations of both
political colours have tended to forget it. In the past bureaucrats have made serious
mistakes in the publication of these regulations and there have also been some outright
lazy regulations published. I am not suie which category this fits into, but from a
principled and a practical point of view these regulations should not be allowed. The
principle of allowing someone to collect fees is similar to the raising of taxes. Members
will recall that last year there was a rather protracted argument involving die Department
of Land Administration about the collection of its fees. The department called it a fee
and the Delegated Legislation Committee said that it was a tax. Although these
regulations increase licence fees from $100 to $150, $40 to $48 and $20 to $25, it is a
question of the principle behind the increases. The increases are not in line with the
consumer price index and it is not a matter of rounding the figure off to the nearest $5 or
$1. The regulations provide for a substantial increase in licence fees and the people
involved are not in the position to pay it.
It is not difficult for an amendment to legislation to be presented to this House and the
other place to allow for this sort of thing to happen. Given that the industry and the
various bodies involved in it would agree, I am sure that such an amendment would be
supported by all members in both Houses. It has not been explained to me why it is more
difficult to draft an amendment to an Act rather than a regulation or an amendment to a
regulation. Nevertheless, the increase in or introduction of fees should be by way of
legislation to allow those people who will be affected to have a chance to read the
legislation and know what the fees are for. The Government's intention would then be
out in the open and open to scrutiny. This is a classic case of the bureaucracy deciding
that the best way to increase fees is by way of regulation.
Members are aware that regulations appear only in the Government Gazette, which is
published each Friday. By necessity notices are published in the Government Gazette,
but people are not aware of them and this applies particularly to licensed taxi holders in
the bush. Members will of course be surprised to hear that the Government Gazette is not
freely for sale in the bush! I can assure members that there are not many outlets in Port
Hedland which sell the Government Gazette and people in the bush do not have the
opportunity to read it to ascertain what applies to them. The Delegated Legislation
Committee has discussed this matter at great length and has adopted that principle which
has been supported by members in this place. The principle which the committee
espouses is a principle of this House. In arriving at this principle the committee depends
on legal advice that is independent of the Government. I hope members will continue to
support this principle.
The practical application is that increasing these fees flies in the face of a request given to
the previous Government for permission for country taxi drivens to increase taxi fares to
allow them to make a decent living. It was generally agreed that from 1989 to 1992 there
had not been an increase in the fares charged by country taxi drivens and that they were
facing an uphill battle to survive. Members know that costs in the bush are substantially
higher than they are in the city. For example, country people pay more for petrol, car
repairs and insurance than city people. Nonetheless, the increase in the use of taxis has
offset those increased costs which taxi licence holders face. After considerable lobbying,
of which I was a part, to try to get the taxi fares increased, the Labor Government agreed
in 1992 to allow taxi licence holders to increase their fares. The Labor Government
recognised die additional costs absorbed over a period of time. I am not saying that the
use of taxis in the bush has increased substantially, but it has increased steadily. For
example, previously Port Hedland had two taxi companies and each had three or four
taxis. That town now has three or four taxi companies and one of those companies has
nine or 10 taxis. There has been an increase in taxi usage, but no substantial increase in
fares. The increase was allowed, and the people who used the taxis had to pay more
money. I would say that was a recognition of the patience of country taxi drivers. The
associations representing country taxi drivers believed that this increase in fares was not
a sensible or practical way to operate and that if there were a need for an increase by
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regulation it should go up by a small percentage point and not as prescribed in these
regulations by a significant amount. Involved is a point of principle and a point of
practicality: Everyone agreed that there was a need for fares to rise in recognition of die
increased costs for taxi drivers over three years.
The fares were increased but now it appears that that has caused the fees for taxi drivers
to go up by the amount I have described. These amendment regulations were published
in the Government Gazette on 29 June 1993. One would think that if this Administration
were dinkum about better management and mare jobs, it would have discussed the matter
with representative groups; but it has not discussed the matter with them or anyone else.
Some bureaucrat somewhere has perhaps thought that the fees had not gone up for a
while. I do not know the reasons for die increase. The explanatory memorandum
indicates that die fees have not gone up for a while and there is a need to recover costs.
With such a substantial increase, one would think that people in the industry would have
been consulted, even if they had said no to the increase, and that it was utterly ridiculous.
There has been no consultation or agreement, and!I am sure this is an example of the left
hand not knowing what the right hand is doing; in other words, having given the taxi
drivers a fare increase because they were facing hard economic times, the Goverrnent
has hit them with an increase in fees from $100 to $150 in one shot. This does not make
any sense at all.
From my experience for a while as Chairman of the Delegated Legislation Committee, I
found that fees were charged for the cost of collecting fees. The fee was for the
administrative cost, and if that is not "Yes, Minister", I do not know what is. We do not
know the reasons for these fees being increased, but perhaps it is the same thing. I do not
imagine there is substantial work in licensing a taxi. The first time them may be, but the
second and third times, apart from the need to check that the taxi driver is medically fit
and does not have a criminal offence listed against him, I imagine a repeat licence would
not cost too much money to provide. However, if there must be an examining body, in
the first instance it could cost money. That is not the point. There may be a perfectly
logical reason for the fees to increase by this amount.
We have the facility within our Parliament to increase the fees by the required amount -
by amendments to the Act. The Act does not allow for an increase in fees of this nature;
in fact, it does not allow for an increase at all. The Legislation Committee believes this
can be done only through an amendment to the Act. We pointed out to people that the
heaviest amount of work we did as a committee was in advising people that to have a
cost for collecting a fee is the height of stupidity. But that is the track we an going down
here. It may be that the country taxi licence will be covered by somebody else in die first
instance. I do not know, but I imagine a person driving a taxi would have to be of good
standing in the community, with no criminal record and no drunk driving offence.
Hon Doug Wenn: There are a number of references to that.
Hon TOM HELM: The member was a taxi driver. I imagine to get such a licence a
person must be of good standing in the community with adequate health for the job. For
those things to be checked there must be a reasonably large administrative board.
Hon Doug Wenn: You have to pay for it.
Hon TOM HELM: We still need someone to look at the forms and licences. I do not
know, but the driver might have to be examined every year.
Hon Doug Wenn: Five years, subject to age.
Hon TOM HELM: I do not know what research must be done to establish whether a
person is upstanding in the community and how many times that is checked. We need to
know that if there is a need for this fee to go up to this extent that this can be done by an
amendment to the Act. Given the commonsense attitude we would adopt, there is no
chance of such an amendment meeting with any opposition, and it might be dealt with by
draft regulation in one sitting. If the fee needs to go up it can be done by amendment.
No-one has ever been able to explain why it should not go up by a limited amount to
meet administrative costs. It may be that in tryig to find out if this amount of money is
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justified, it may be found that the increase could be justified over a three year period, so
that people who are struggling to earn a quid might find it easier to accommodate without
increasing fares.
The view of bureaucrats held by the people of this State will not change as long as die
bureaucrats can follow the simplest way of doing what they want to do without being
questioned. It is our job as members of Parliament to make sure that the bureaucrats do
their jobs in line with our requirements as representatives of the electors in this State and
also that they do their jobs in accordance with the wishes of the people who are their
customers. There are no additional problems for the people who are providing die
service for the taxi licence owners. Therefore, on the one hand those who want to make a
wage and who enter that industry will want to know that the costs they must face Will not
change substantially. On the other hand, we, as taxi users, will want to know that taxi
fares will not increase substantially. As I say, it is not a substantial amount if we are
talking about only $100 to $150 a year. However, a person may own more than once
licence. If this increase is seen as insignificant and, consequently Parliament should not
be bothering with this matter, there is nothing to stop the bureaucrats who sought this
regulation in the first place from imposing more increases.
I know the regulations are written on behalf of the Minister, but I do not believe the
Minister is entirely responsible for them. In the practical application of regulations, the
Minister cannot be held responsible for everything that is uttered in his name or for every
decision made by the people paid to take care of matters, which, in the scheme of the
State, are not seen as significant. Nonetheless, we as members of Parliament cannot hide
behind that screen. We have a job to make sure that policies in our name are proper.
This is one of the responsibilities with which the Standing Committee on Delegated
Legislation is charged - that is why I am a member of it - and with which we as
individual members of Parliament are charged. That responsibility is one of a number of
things which happen to us as individuals and as committee members.
There is also a difference of attitude in how Ministers react to these matters. I can see
that some Ministers and some bureaucrats grasp problems immediately. There is usually
accommodation between the two sides. Last week I moved a motion to disallow a
regulation because I had spoken to the bureaucrats who were involved in it Again it was
an insignificant sum, but the principle was the same. I did not understand the explanation
that was first given to me, but I understood it better the second time. Although the
principles under which I believe fees should be increased did not apply to die fullest, the
results of their practical application were about to happen. In other words, the industry
involved was about to go through a major change.
I am not aware of the country taxi drivers' licences going through any major changes. In
the first instance under schedule 3(a) the amendment is to delete $100 and substitute
$150. and although that 50 per cent increase brings dhe fee up to $150, next year a 50 per
cent increase will make an increase of $75 and the following year it will increase by
perhaps $150. It could go on until it reaches absurd proportions. By the same token
bureaucrats, or anyone within the community, can say, 'Hang on, you let it go when it
was only $50, it was not important then; why is it important now it is $500 because it is
still only 50 per cent of the original fee of $1l00?' It could work out to be ridiculous.
The committee tackled the most difficult area first in order to send out a general warning
and to test how strongly the members in this Chamber felt when we were talking about
millions of dollars being spent on the INREP system; that is, computerisation of the
records of dhe High Court, the Supreme and the Local Courts. The cost of that was
transferred to the people who use the court system. The House agreed that the Act did
not allow that
I am making the point that unless the House agrees that this regulation be disallowed, if
there is any increase in fees, as long as the bureaucrats do not call it a tax - it therefore
does not require a money Bill - but call itsa fee or penalty, the people in this Chamber
representing electors will let it go through. We will, therefore, eventually have no reason
to have a Budget or a Supply Bill or any of those things because the bureaucrats will
raise their own money. We will get into trouble as politicians because fees and expenses

8255



will be so high. However, it will not be our fault because we will not be moving
anything through this House to allow those fees to increase.
If we do not disallow this regulation we will be saying that if anything below, say, $1 000
increases by 50 per cent, people will cop thaL Tradesmen, fishenmen, doctors, taxi
drivers, bus drivers, or whoever needs a licence to carry out a business will be faced with
a 50 per cent increase in fees to carry out their businesses because we allowed this
regulation. However, if we disallow this regulation, as we should, we will not be
allowing what we have been accused of in the past - the bureaucrats doing our job for us -
we will be bringing it back into the responsibility of this House and letting the Standing
Committee on Delegated Legislation do its job of scrutinising regulations in the
Governent Gazette.
If it is a matter of raising money to pay for the cost of publishing an increase in licence
fees and making sure they are fair dinkum and not Mickey Mouse licences, nobody of
any political persuasion would object to that increase by way of amendment to the Act.
We have done it before and I suggest we can do it again. I also suggest that, in the course
of disallowing this regulation, we can allow fees to increase by a manageable proportion.
When the committee looks at the regulations as published in the Government Gazette, its
members have a bit of a laugh when they are told that the reason the fees have increased
is to round up a fee to the nearest $1. $5 or $10. 1 would not be surprised if one day we
were told the reason for increasing a fee was to round it up to the nearest $ 100.
I am not computer literate by any stretch of the imagination, but some of my friends
understand computers. I understood the reason those computers were put in place was
specifically to calculate the increases in the CPI. However, the members of the
committee do not come running to this Chamber every time they get an increase of, say
$1 to the nearest $5, when they are faced with an increase above the CPI!. Maybe some
people are a bit thick like me - even though I went to night school I cannot understand
what computers are all about and I still use pencil and paper. It might take me hours to
work out something based on a 2.9 CPI figure. However, it would be a simple matter of
putting a regulation in place which will round off a figure to the nearest dollar, so that I
can count them in the columns like I used to with the slate and chalk at school. I suggest
that that is taking things to a ridiculous level. The Opposition does not argue that that
should not happen, because it does. However, as members of Parliament, we cannot
accept that something should increase by 50 per cent without an explanation.
I support the disallowance of the regulations.
Debate adjourned, on motion by Hon Muriel Patterson.

RATES AND CHARGES (REBATES AND DEFERMENTS) AMENDMENT
BILL

Receipt and First Reading
Bill received from the Assembly; and, on motion by Hon Max Evans (Minister for
Finance), read a first time.

Second Reading
HON MAX EVANS (North Metropolitan - Minister for Finance) [4.30 pm]: I move -

That the Bill be now read a second time.
This Bill seeks to amend the Rates and Charges (Rebates and Deferments) Act 1992.
Firstly, and retrospectively from 1 July 1993, it will extend eligibility for rates rebates
and deferments to those people to whom the Commonwealth Government extended
fringe benefits from 1 April 1993 through the issue of pensioner health benefit cards;
clarify the authority to provide proportionate rebates; and clarify, rectify and enhance a
minor number of the Act's existing provisions. Secondly, it will ratify proportionate
rebates provided since 1 July 1992. Thirdly, and prospectively from a date to be
determined, it wil provide for the replacement by the Commonwealth of the pensioner
health benefits card with a pensioner concession card.
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In its August 1992 Budget, the Commonwealth Government announced that it proposed
to -

from I April 1993, abolish the income and assets tests for Commonwealth fringe
benefits;
extend eligibility for full Commonwealth fringe benefits to people aged 60 years
or more in receipt of Job Search or Newsrarz allowances, sickness allowances and
special benefits, and who have been receiving Commonwealth income support for
over 12 months;
replace the pensioner health benefits card with a pensioner concession card; and
negotiate with the States on compensation for the extension of State and local
government fringe benefits in line with the Commonwealth's decision.

Members will recall that, following protracted negotiations, at the 5 July financial
Premiers' Conference all States agreed to accept a compensation package from the
Commonwealth under which the Commonwealth will provide ongoing specific purpose
grants to the States, indexed for price movements and growth in the pensioner
population; and distribute funds based on the total qualifying population and not just the
number of new beneficiaries of the Commonwealth's extension of fringe benefits.
For 1993-94, Western Australia will receive $7.4m under this arrangement, of which
approximately $5-3m relates to the provision of rates rebates and deferments from 1 July
1993. Part pensioners, to whom Commonwealth fringe benefits were extended front 1
April 1993, were eligible under the Rates and Charges (Rebates and Deferments) Act to
register for rates rebates and deferments from 1 July 1993. This Bill extends,
retrospectively from 1 July 1993, the same benefits to people aged 60 years or more in
receipt of Job Search or Newszait allowances, sickness allowances and special benefits,
and who have been in receipt of Commonwealth income support for more than
12 months.
One of the major features of the 1992 Act was the introduction of proportionate rebates
in situations where a property is co-owned by a person registered under the Act and a
non-eligible person. Although this aim appeared to have been achieved, in response to a
pensioner's query in this regard the Crown Solicitor has advised that a legal challenge to
the proportionate rebate provisions would be successful. This Bill will provide the
necessary authority to provide proportionate rebates and to ratify those provided in
1992-93.
The purposes of the Rates and Charges (Rebates and Deferments) Act are outlined in
section 8 of the Act. In conjunction with the administrative authorities, Treasury recently
conducted a review to determine whether those purposes had been achieved. Although
significant progress has been mnade towards achieving the purposes of the Act, as a
consequence of the review this Bill seeks to amend the Act to -

clarify that applicants can register for rates rebates and deferments irrespective of
whether there are arrears on previous years' rates and that the arrears are required
to be paid prior to obtaining the benefit of a rebate or deferment;
enhance the provisions relating to registration to make it clear that, if a person has
met the qualifying criteria at the commencement of the rating year, a rates rebate
or deferment is available in that rating year regardless of wbether the person dies,
sells the property or loses his or her pensioner or senior status;
clarify the intent of section 29(l)(d) with respect to corporations owning the
relevant land at the commencement of the Act; and
rectify an anomaly in section 43(4) to make it clear that where a dependant, other
than a spouse, co-owns property with a pensioner, only a proportionate rebate is
available.

I commend the Bill to the House.
Debate adjourned, on motion by Hon Tom Helm.
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ACTS AMENDMENT (OFFICIAL CORRUPTION COMMISSION) BILL
Receipt and First Reading

eml received from the Assembly; and, on motion by Hon George Cash (Leader of the
House), read a first time.

Second Reading
HON GEORGE CASH (North Metropolitan - Leader of die House) [4.36 pm]:- I
move

That the Bill be now read a second time.
Members may be aware that the Official Corruption Commission eml was introduced as
a private member's Bill by the late Andrew Mensaros in May 1988. Subsequently, the
Official Corruption Commission Act was assented to on 8 December 1988 and camne into
operation after proclamation on 11I August 1989. The functions of the Official
Corruption Commission are to receive information furnished to it by any person who
alleges that a public officer has acted corruptly or corruptly failed to act in the
performance &r discharge of the functions of his or her office and to consider whether. in
its opinion, the matter should be referred to a person or body who, or which, is
empowered by law to investigate and take action in relation to allegations of the kind
made. In late 1991, an amending Bill was passed by Parliament. That amending
legislation expanded the functions of the Official Corruption Commission by giving it
power to report to each House of this Parliament in respect of any finding of illegality or
where a person under investigation requests public disclosure of a clearance arising out
of, or concerned with, an investigation. On Wednesday, 27 November 1991, on the
motion of the then Premier, Hon C. Lawrence, a Select Committee on the Official
Corruption Commission Act was established by the Legislative Assembly. The firs: term
of reference of that select committe was -

That a Select Committee be appointed to inquire into and report on die adequacy
of the Official Corruption Commission Act 1988 and to make such
recommendations for change as in the opinion of the Select Committee may be
required, such inquiries to be conducted in conjunction with the ministerial
review pursuant to section 14 of the Act.

The select committee completed its work in March 1992. The committe's report made
16 recommendations designed to strengthetn anti-corruption measures in western
Australia. It found that the Official Corruption Commission performs a useful role but
that its effectiveness could be enhanced by a modes: legislative change that would not
result in an expensive body similar to the Independent Commission Against Corruption
in New South Wales or the Criminal Justice Commission in Queensland. Subsequently,
as members may be aware, on Tuesday, 26 May 1992 the Select Committee on Official
Corruption Recommendations was established by the Legislative Assembly and the same
members who were appointed to the previous Select Committee on the Official
Corruption Commission Act were appointed to it. The terms of reference of the Select
Committee on Official Corruption Recommendations were -

(1) That a Select Committee be appointed to consider the recommendations
contained in the report of the Select Committee on the Official Corruption
Commission Act and to recommend -
(a) a draft farm of legislation to give effect to those recommendations;

and
(b) terms of reference for the proposed Joint Standing Committee on

Official Corruption.
The Select Committee on Official Corruption Recommendations completed its task in
September 1992. Its report unanimously proposed that the Acts Amendment (Official
Corruption Commission) Bill 1992, which had been prepared by the committee, be
enacted. That Bill was introduced in this place and read a second time in November
1992. Debate was then adjournedL The Government has now reviewed that Bill in light
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of the recommendations of the Royal Commission into Commercial Activities of
Government and Other Matters. The new Bill is substantially the same as that earlier
Bill. It is a Bill for an Act to amend the Official Corruption Commission Act 1988, and
to make minor amendments to the Parliamentary Commissioner Act 19171 and the
Salaries and Allowances Act 1975. The main aims of the proposed legislation are to -

extend the coverage of matters that come within the commission's jurisdiction;
empower the commission to make preliminary inquiries to enable it to decide
whether to refer a matter for investigation;
enable any person to report suspected official corruption to the commission
despite any duty of secrecy or other restriction on disclosure imposed under a
written law.

In the past, section 81 of the Criminal Code has possibly prevented public servants from
reporting suspected official corruption to the commission. This has been identified as a
major flaw in the existing AcL To continue -

require principal officers of public authorities to report suspected official
corruption;
provide protection for informants, investigators and people who assist the
commission in the performance of its functions;
prohibit publication of the fact that an allegation has been made to the
commission;

ensure the commission can refer complaints against members of the Police Force
to the Ombudsman; and
empower the commission to consult with the Ombudsman and the Director of
Public Prosecutions.

Members may also wish to be aware that the other important matters included in this Bill
are -

the extension of the range of people eligible for membership of the commission
and provision of a mechanism whereby the commission can be requested to
review a decision not to refer matters to a relevant person or body for
investigation;
empowering the commission to use resources and staff of other Government
agencies; and

provsion for the creation of a separate account at Treasury to be called the
Offcial Corruption Commission fund. This will ensure the funds of the
commission remain wider the control of the commission and are seen to be so.

The Bill creates a number of offences and in each case the penalty is $8 000 or
imprisonment for two years. The Bill also provides for penalties in the existing Act to be
increased to $8 000 or imprisonment for two years. The Bill contains an amendment to
the Parliamentary Commissioner Act 1971 to enable the Parliamentary Commissioner to
consul: the Official Corruption Commission and the Director of Public Prosecutions
concerning matters relevant to the functions of the Official Corruption Commission.
The Bill also includes an amendment to the Salaries and Allowances Act 1975 to bring
the remuneration of the members of the Official Corruption Commission under the
jurisdiction of the Salaries and Allowances Tribunal. This Bill is a further tangible
demonstration of this State Government's commitment to implement effective, practical
and cost effective measures to ensure that all matters of official corruption are dealt with
in an appropriate manner by authorities with the necessary powers and functions. Given
the experience of the past decade, I am sure that all Western Australians will continue to
support the Government's efforts and achievements in this regard. I commend the Bill to
the House.
Debt adjourned, on motion by Hon Tom Helm.
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CHOICE OF LAW (LIMI1TATION PERIODS) DILL

Receipt and First Reading
Bill received from the Assembly; and, on motion by Hon George Cash (Leader of the
House), read a first time.

Second Reading
HON GEORGE CASH (North Metropolitan - Leader of the House) [4.45 pm]: I
move -

That the Bill be now read a second time.
This is a model Bim which was approved by the Standing Committee of Attorneys
General on 24 June 1993 to resolve difficulties created by the High Court's decision in
the case of McKain v Miller. That case involved an application of choice of law rules in
cases where a plaintiff sues a defendant in one State for injuries which have been
suffered in another State. The case itself involved a worker suing his employer in the
Supreme Court of New South Wales for an injury suffered by him in the course of his
employment in South Australia. The claim was barred by the Limitation of Actions Act
in South Australia, but not in New South Wales. The High Court held, by a majority of
four to three, that, as limitation periods were procedural laws, the period in New South
Wales applied. The claim was therefore allowed, despite its having been Statute barred
in the place where it occwnd.A
This decision has led to the unfortunate consequence that plaintiffs may avoid the
limitation period which Parliament has chosen, merely by commencing their action in a
different Stare or Territory. To prevent such "forum shopping", the Standing Committee
of Attorneys General approved this model Bill, which provides that limitation laws are to
be treated as substantive law for choice of law purposes. Once all jurisdictions have
enacted this model Bill, the limitation periods provided for in Western Australia's
Limitation Act will apply in conrt in all Australian States and Territories and New
Zealand. The Bill provides also that where a court is to exercise a discretion under a
limitation law of another place, it will exercise it in the manner in which it is exercised by
the courts of that place.
I commend the Bill to the House.
Debate adjourned, on motion by Hon Tom Helm.

LAND (TITLES AND TRADITIONAL USAGE) BILL
Opposition Lead Speaker

HON GEORGE CASH (North Metropolitan - Leader of the House) [4.47 pm]: I seek
the indulgence of the House to advise in respect of this Bill that last week the
Government was told that Hon Mlannab MacTiernan had carriage of the Bill on behalf of
the Opposition. However, I am now advised by the Leader of the Opposition that the
Opposition wishes to substitute Hon Tom Stephens to act as the lead speaker and to have
carriage of that Bill on behalf of the Opposition. I advise the House that the Government
has no objection to that course of action.

Committee
Resumed from 25 November. The Chairman of Committees (Ron Barry House) in the
Chair; Hon George Cash (Leader of the House) in charge of the Bill.
Clause 1: Short title -
Progress was reported after the clause had been partly considered.
Hon TOM STEPHENS: I appreciate very much the opportunity of speaking on this Bill
in this Chamber. I appreciate the circumstances which led to that debate being prolonged
a little last week in such a way as to enable the Committee stage to be taken when I came
back into the Chamber following recent events, about which there has been a little media
coverage.
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Over the period I have been absent from the Chamber a lot has happened. People say
from dine to dine that a day is a long time in politics and a week is an eternity. Last
week, Mr Chairman, there were tines when it felt like an eternity to me as I was outside
the Chamber looking in and wanting very much to participate not only in the second
reading debate of this Bill but also in die Committee debate. I listened with great interest
to the contributions made from this side of the Chamber by my colleagues. I noted it was
all rather hastily put together, but nonetheless a number of very important points were
made by my colleagues in the debate which was waged last week.
During the second reading debate some consideration was being given to a motion that
this Committee should avail itself of some outside expertise as we on the Opposition
benches noticed that a situation was developing where our contributions were regularly
not being listened to - certainly by Government members. That is a source of
considerable frustration, but!I guess politics being politics, and being realists, we came up
with a suggestion that members might like to avail themselves of some other expertise.
We were keen to hear from some of the experts who were available to the Government in
drafting sonic of the clauses of die Bill. We would be interested to hear from Dr Colin
Howard. His expertise has not been made available to the Opposition benches, although
the Premier made some expertise available to us. The Premier was not available to us,
but Mr Kevin Prince was available to brief the Opposition on this legislation. That was
interesting because of what was not available to Mr Prince by way of background
knowledge about these issues. Mr Chris Humnphreys, who I gather has some expertise in
commercial law and was previously brought across by our Government from Maliesons
Stephen Jaques, now seems to be involved in this legislation. Mr Richard Elsie who was
recruited to the Public Service by my colleague Ernie Bridge and who worked on the
pipeline proposal now seems to be handling this idea.
Hon Doug Wenn: It is a great idea too.
Hon TOM STEPHENS: Had the Opposition's motion been carried the Committee would
have had the opportunity to listen to the expertise of people like Richard Bartlett, Greg
McIntyre and I think Hon Alannah MacTiernan referred to the Law Society. Father
Frank Brennan, a Jesuit priest who has worked in the area of Aboriginal land issues for a
substantial time, was also mentioned- He is in the President's Gallery as our guest at the
mnoment. Father Frank Brennan is known to members because of his public involvement
in Aboriginal land issues. Over many years I have watched him come and go to this
Parliament working with members of the Liberal Party, the National Party, and I saw him
recently briefing the Omeens (WA) member of this Chamber on Aboriginal land rights
and other issues.
I can think of one person who spoke about him from the other side of this place, although
when she was briefed it was while she sat as the Opposition Whip; that was
Hon Margaret McAleer. When faced with other Aboriginal questions Hon Margaret
McAleer and her colleagues took the opportunity of availing themselves of the expertise
of Father Frank Brennan. He is a solicitor and he has worked as a barrister in the area of
constitutional law and Aboriginal land legislation. He is a prolific writer on the questions
of Aboriginal land legislation and constitutional implications of the High Court's
decision in this area. He has been a commentator on the national legislation and now on
the Court Government legislation.
I recognise that in this place we run the risk of not being listened to, but in the process of
this Committee debate as we go through the short tidle and on to the various clauses of
the'legislation there may well be the opportuity for members opposite and perhaps Hon
Reg Davies and others to speak with Father Brennan outside the Chamber. IHe is not
available to the Committee by way of coming before the Bar - as was required by the
motion - because that motion was defeated during an earlier consideration of that motion
by this Chamber. However, his expertise is available to members of this Chamber if at
any stage they want some independent commentary on this legislation. I encourage
members opposite, before the completion of this Committee debate and if the Bill goes
on to a third reading, to draw on that expertise while it is available. My own members
have drawn off this expertise. 1 bnow a law firm - as some of us jokingly call it, Porker
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and Porker - had the opportunity of drawing from his expertise on this legislation and
other issues. Father Brennan is much sought after and we are lucky to have him here in
the Parliament today.
The last week saw some movement on the questions of Aboriginal land legislation, both
at a State level with the initial jerky start to this Bill through its second reading and into
Committee, and then some movement on the national stage in the House of
Representatives with the native title legislation which is. of course, die response of the
Federal Government to the High Court decision of last year. In the early hours of
Thursday morning, the Chamber was advised - following calls that were made by myself
and my colleague Hon John Halden to the Prime Minister's office which confirmed that
the national legislation had been referred to a Senate standing committee - that the
Constitutional and Legal Affairs Committee will take responsibility for moving the
Federal Bill around the nation to a number of centres this week, including Perth either on
Thursday or Friday of this week, for consultation with and comment from the wider
community.
I understand members of the Stare parliamentary Labor Party under the leadership of my
colleague, Ernie Bridge, who is the Opposition shadow Minister for Aboriginal Affairs,
will take the opportunity of speaking to that committee. That committee will have the
opportunity of considering submissions from around the nation on these very important
questions. Of course, I regret that we are now in this Committee debate without at this
stage having been encouraged by that example to do likewise in just our own small patch
of Australia. In Western Australia I believe this legislation could have well been die
subject of wider consultation with the community with a view to ensuring that it did not
pass this Parliament without adequately reflecting the comment that is available to us as a
Chamber of the Parliamnent from a broad cross-section of the community. Many
commentators want to ensure that their comments are available to the Government and to
the Parliament; indeed, the moment that this redrafted Bill was available to me, which I
think was on Tuesday, 23 November, I took the opportunity of making available copies
of the Bill to every Aboriginal community and other sections of the community in my
electorate. I posted it to them and indicated tha in the normal course of events, ths
legislation would come up for second reading debate today, 30 November, and I would
appreciate their comments during the course of this week so that I could relay those
comments to the Chamber.
[Continued below.J

[Questions without notice taken.]

LEADER OF THE OPPOSITON - APPOINTMENT
THE PRESIDENT (Hon Clive Grifiths): Order! Before I leave the Chair I want to
congratulate the new Leader of the Opposition. Hon John Halden, on his appointment
and invite him and the Leader of the House to my chambers at 7.00 pm tonight.

LAND (TITLES AND TRADI[TIONAL USAGE) BILL
Consitee

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon Barry
House) in the Chair Hon George Cash (Leader of the House) in charge of the Bill.
Clause 1: Short title.-
Consideration continued.
Hon TOM STEPHENS: I was saying before question time that a day is a long time in
politics and a week is said to be an eternity. A lot has happened in the last week in the
consideration of Aboriginal land issues across Australia. The Federal Bill has been sent
to a standing committee which will consider submissions from a variety of sectors
including a submission by my colleague, Hon Ernie Bridge, the shadow Minister for
Aboriginal Affairs.
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The short title of the Bill is only a small number of words. However, in our
consideration of those words, members have an opportunity to discuss a range of issues
that they may not have discussed in the second reading debate. I recall a time when I was
in Opposition 10 years ago of great contributions made at this stage of the debate by
colleagues who were not of my political persuasion but who were members of the
coalition Government at that time. I am thinking in particular of a contribution made by
Hon Graham MacKinnon during my early years in this Chamber in 1982 when he spoke
about his reasons for adopting a position on the Bill that the Chamber was discussing. In
those discussions he referred to his very colourful personal history. Over the years that I
have been in this Chamber, I have become aware that members' personal histories are the
reasons that they adopt positions on various items of legislation. For the sake of the
record and also to educate members on how I have developed my position on this
legislation. I will go through some of my own brief general history of involvement with
Aboriginal matters and particularly Aboriginal land matters that are now the reason for
my adopting the view I have on this legislation.
My first memories of Aboriginal people began at the age of seven. I remember growing
up in the small country town of Parkes in New South Wales. I remember on the
periphery of my observations of the world - away from the centre of my viewfinder,
which is the way most white Australians in this nation grew up - Aboriginal people who
were, for most of us, shadows in our perception of the world. In particular, I remember
that the Aboriginal people in my life lived in a small township north of Parkes known as
Peak Hill in very meagre circumstances and they were not part of mainstream Australia.
Their status was similar to another group of people who passed through that
consciousness of a young lad, gypsies. I remember the gypsies coming through the town
in caravans and I remember that the Aborigines of Peak Hill and the gypsy people, the
Romany people, had a similar status outside the ambit of the wider community, the
dominant community of country New South Wales.
It was not until much later in my life when I got my first job and had an opportunity of
working with an Aboriginal man that I became more interested in Aboriginal issues and
tried to understand a bit more about what it was that I had come into contact with. I got
to know him, talk with him and work with him in that job that I have described
previously to the H-ouse which was the genesis of my beliefs on another issue. As
members know, I then went and studied for the Catholic priesthood and early in my
studies for the priesthood I was invited by a priest, Father Ted Kennedy, to work with the
Aboriginal community at Redfern. I was asked to come down frorn the Blue Mountains
where I was studying and involve myself with the Aboriginal community in the inner
suburbs of Sydney and to work with marginalised Aborigines. In working with him and
in his Presbytery open house, I worked with many Aboriginal people, one of whom was
"Mum Shirl" or Shirley Smith, the distinguished Australian.
Hon T.G. Butler: I met her over here.
Hon TOM STEPHENS: The member met a person of great significance to the
Aboriginal community and the Australian nation. She dedicated a great deal of her
energy looking after Aboriginal people and the wider community. She spent much of her
life working with Aboriginal people in great need in the metropolitan area of Sydney.
She worked for the establishment of the Aboriginal Medical Service, with which I
worked on the fringe, and the Aboriginal Legal Service, with which I worked very much
on the fringe. Importantly for me, I worked with her on issues associated with alcohol
and drug abuse by the Aboriginal community. I worked in the establishment of a dry-out
centre near Wiseman's Ferry caring for methylated spirits drinkers, or "goomnees" as they
were called.
At that time I was exposed to a large number of Aboriginal people and I moved from the
rarified atmosphere of the Catholic seminary, at which many students came from
comfortable backgrounds, to the most abject poverty at Redfern. The Aboriginal
communifty was the most impoverished part of that impoverished community. I worked
with them closely on day to day crises, which seemed to be endless. In that context I first
worked with Frank Brennan, who was then a young student for the Jesuit priesthood I

8263



developed a friendship with him which has grown from that time, and we have watched
each other move through life from a distance ever since.
My experiences with the marginalised Aboriginal community focused me on what had
happened to the Aboriginal people in this nation. I spent the next three years studying
philosophy for the Catholic priesthood. I then went to the Australian National University
in Canberra to complete an Arts degree. At that time I came into contact with a large
number of non-Aboriginal people who were also living in poverty. I then went to the St
Patrick's College at Manly to undertake my theological studies, at which time I immersed
myself in and out of the Redfern Aboriginal community. Therefore, I was able to
compare Aboriginal and non-Aboriginal people within impoverished circumstances.
I worked with homeless men in Canberra, which is not just a place for Federal members
of Parliament. I worked theme at a St Vincent de Paul shelter where I saw many homeless
men; however, although these men were marginalised from the mainstream community,
their problems were in so many ways insignificant when compared with the
powerlessness imposed upon the marginalised Aboriginal community in inner city
Sydney.
In that exposure I was able to see more of country New South Wales and the difficulties
Aboriginal people had across that State. I spent a great deal of time visiting Aboriginal
people in gaols in New South Wales with Shirley Smith. We visited Long Bay and
Morriset, which was established for the criminally insane, as the inmates were known at
the time. I worked closely with a large number of methylated spirits drinkers, and came
across many horrific experiences. I particularly remember an occasion in which some
Aboriginal people I knew to be metho drinkers were taken into my home at Manly as I
knew this couple were desperately trying to break this habit. At one stage I noticed that
they were drinking from a receptacle when they first woke up in the guest room. I said to
myself, "Don't tell me they have returned to that dreadful substance." After they went
back to sleep, I picked up the bottle and emptied out the methylated spirits and replaced it
with water. After they regained consciousness they swigged on the water and said. "Yuk,
this stuff tastes awful!" These people were addicted to the abhorrent substance,
methylated spirits. I could never fully appreciate what was happening to those people
and why they got themselves into those circumstances in metropolitan Sydney.
Soon after that experience, after I was no longer required by the Bishop to study for the
Diocese of Woolongong. I was footloose and fancy free and I was keen to understand
what was going on in Aboriginal Austrlia. This led me to Western Australia in 1976 at
the invitation of an Aboriginal community at Kununurra in the Kimberley.
Hon Reg Davies: Their loss and our gain.
Hon TOM STEPHENS: I thank Hon Reg Davies. I worked with traditional Aboriginal
people who were deeply connected to the land. They walked tall on their land around the
settlements and the outstations of the north east Kinmberley with some security and pride,
despite the other circumstances which they faced. It seemed that the strong and fixed
connection with land left them with a stature and self-perception which made them
secure and in many ways unencumbered with the problems of the Aboriginal people with
whom I had dealt in Sydney and New South Wales. The Aboriginal people at Redfemn
are in dreadful strife as a people as they are disconnected from their traditional country
and origins.
However, I saw in the east Kimberley that the Aboriginal people were rapidly losing their
connection with the land because of the processes taking place in the mid-1970s. At that
time a new group of pastoralists had arrived in the area who insisted that Aboriginal
people move away from their pastoral leases. At that time resource developers arrived in
a big way in the Kimberley, and this posed a threat to Aboriginal sites in the region. In
1977 resource companies, in particular the diamond explorers, caused many problems.
In 1978 a diamond deposit was discovered right on top of an Aboriginal site at In37deI
Station, and this became Camp Nicholas, which eventually became the Argyle diamond
deposit. This caused uproar in the Aboriginal community.
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The Aboriginal people demanded that their solid connection to the land be taken into
account. They wanted the Government of the day to listen to them. Pressure increased in
the Aboriginal community in the north west K~imberley, as they looked for ways to link
themselves with other Aboriginal communities across the country, particularly across the
region. I made an observation to them in 1977 that I had just came from north
Queensland where I had attended a meeting with Gough Whitlam, the then Federal
Leader of the Opposition, for the opening of the North Queensland Land Council. This
had been created in response to similar land problems. I indicated to the Aborigines of
the Kimberley that land rights legislation was already in existence in the Northern
Territory, where statutory land councils had been created. I suggested that the notion of
forming a Kimberley Land Council might not be a bad idea. They said they wanted zo do
something about it. I was asked to arrange a meeting between a group of people from
east Kirmberley and a group of people from west Kimberley. The mneeting, which took
place on the banks of the creek that runs through the old town of Halis Creek, resolved to
bring together a substantial group of Aboriginal people from across the Kimberley to
meet at Noonkanbah in May 1978. The meeting at Noonkanbah became a huge cultural
festival and it was attended by thousands of Aboriginal people from all parts of the
Kimberley and beyond. They celebrated their culture and connection with the land and
they resolved that they would establish a land council to express their views on
Aboriginal land matters. That council became known as the Kimberley Land Council.
The Noonkanbab meeting coincided with the arrival on that pastoral lease of a resource
company known as Amax Pty Ltd. As luck would have it for Amax, it arrived at the
same time as the 2 000 Aboriginal people were discussing land questions. The actions of
a grader operator who drove a grader through some burial sites on the pastoral lease
provoked extraordinary outrage by the Noonkanbab community and it increa~ed its
determination to establish a land council in the Kimberley. I was fortunate to be invited
by the Kimberley Land Council to be its first executive officer and to assist it in
expressing its views to both the Government and the wider community. That
organisation has persisted to this day and is a vocal critic of this Bill.
My history in connection with the Aboriginal land issue continued when I T'ound myself
caught up in the Noonkanbah dispute of 1980, when the previous Court government
chose to respond to the needs as it saw them by bringing a large convoy of trucks from
Perth. It wanted to ensure that a drilling rig could operate on the Aboriginal held pastoral
lease and on top of sites of significance to Aboriginal people. In a display of gunboat
diplomacy Sir Charles Court appeared to be telling the Aboriginal people of the
Kimberley that, regardless of their observations of their law and their interpretation of the
Western Australian Statutes, the drill would operate on a particular site at Noankanbali.
Regardless of the price in cash or human terms, that was going to happen. I was with the
Aboriginal people at Noonkanbah as the convoy came through, and as many of them
were arrested and charged with protecting their site I experienced their distress. They
were charged for obstructing traffic or for something else to justify their arrest. All they
were doing was protecting their land. The Noonkanbah issue coincided with a very
important development in Western Australian history, and it is part of my personal
history. I hope that my comments will help members opposite to understand exactly why
I am adopting my stance on this Bill and its short tide.
During the period of history in which Aboriginal land issues were raised Aboriginal
people in the K~imberley were becoming increasingly determined to be involved in the
political processes necessary to ensure that their view was understood by the Parliament.
Increasingly they became aware that their laws were being trammelled by the laws of this
Parliament. They expressed the view that they wanted to participate in the electoral
process to allow them to express their views on legislation presented to this place and to
the national Parliament and they were enrolling on the electoral roll in great numbers to
be able to do that. Members will know that in 1977 their action led to a very close
contest between Alan Ridge, the then Liberal member for Kimberley, and my colleague
Ernie Bridge, who was the Labor Party's endorsed candidate for the seat of Kimberley.
Members will be aware that that election went down in history for a range of reasons
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associated with the abuse of the electoral law by a political party in this State. The abuse
was uncovered by a subsequent Court of Disputed Returns presided over by Justice
Smith. His judgment revealed the length to which the Liberal Party went in 1977 to
frustrate die political will of dhe Aboriginal people. Justice Smith's judgment is the most
damning indictment of the Liberal Party. It is an indictment which members opposite
have had to wear and many people outside parliamentary politics have wanted to rise
above. The ruling by the Court of Disputed Returns led to the overturning of the result of
the February 1977 State election and the calling of a new election.
Unfortunately, the plans which had been put in place by the liberal Party substantially
scared off large numbers of Aboriginal people from the voting process in which they had
engaged themselves for the very first time. At the February 1977 election they were sent
away from polling booths by policemen or they were told by presiding officers at the
polling place that they had to answer statutory questions which were phrased in a most
highfaluting form of English by the Liberal Party scrutineers. They were asked whether
their allegiance was to Her Majesty, sovereign Queen Elizabeth 1I and whether they had
voted before in die election. The questions they were asked could not be explained to
them in pigeon English or any lower register of the English language which would have
meant they could understand the questions. These people were, by and large, speakcing
their own languages as a first language at that time and they had a lack of familiarity with
the English language. Of course, this scared off the Aboriginal people from engaging in
the political process. However, the question of land rights required Aboriginal people to
overcame the election processes in which they had unsatisfactorily been involved in 1977
to become involved in the lead-up to the 1980 election campaign. Increasing numbers of
Aboriginals enrolled.
This Parliament responded to what took place in 1977 by tlying to bring about changes to
the electoral laws of this State. The first attempt was defeated in the other House.
Finally, the casting vote of the then Speaker, Hon Ian Thompson, prevented the then
Court Government's legislation, which would have frustrated Aboriginal people's efforts
to get on the electoral roil, from being passed. There were other heroes of die day,
including Dr Dadour and Mr McPharlin, who participated in bringing down the Court
Government's legislation, but it did come down to the casting vote of die then Speaker.
Hon N.F. Moone: You should tell the House that the legislation was based on a judicial
inquiry undertaken by Judge Kay.
Hon TOM STEPHENS: Hon Norman Moore is wrong. The subsequent legislation was
based on that inquiry. The first attempt by the Cowrt Government in 1977 was
unsuccessful. Sir Charles Court then appointed Judge Kay to conduct a judicial inquiry
and I followed its progress as it proceeded to take evidence throughout the K~imberley. I
watched how the evidence about their passionate desires to participate in die voting
process was drawn out of die Aboriginal people. I disagreed with Judge fly's report and
I campaigned against his recommendations which were eventually encapsulated in
legislation. A huge storm built up within the Western Australian community which
campaigned against Judge Kay's recommendations to change the electoral laws and
introduce into the legislation provisions which made it an offence for people to persuade
and induce other people to apply for postal votes. It also created a new process whereby
people had to get a justice of the peace or a police officer to witness their enrolment
claim cards if they wanted to have their names recorded on the electoral roll.

Sitting suspended from 6.00 to 730pm
Hon TOM STEPHENS: Mr Chairman, I was speaking about the legislation that was
introduced to deal with Aboriginal questions in response to the Kay inquiry of 1978.
Hon Norman Moore had same confusion about that process for considering electoral
legislation as it impacted on Aboriginal people. The Kay inquiry made recommendations
to the Government, and it in turn put to the Parliament legislation that dealt with the
electoral laws of this State so that it would become more difficult for people to get onto
the electoral roll and make it more difficult for people in remote areas, and in particular
Aboriginal people, to be assisted to participate in the electoral processes of this State. I
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championed the argument against die amendments that flowed from the Kay inquiry but,
nonetheless, this Parliament processed them in 1979. When it did this, I cook advice on
the amendments to the Electoral Act from a very eminent Queen's Counsel now a judge
of the Supreme Court. He said, "With the electoral law as it is now in place, those of you
working with the Aboriginal community need to know that you could not before and
cannot now with these amendments do anything to assist people where your own will can
overturn the will of another person. The situation with Aboriginal people is now so
charged that no matter what you do you should anticipate being charged, if you assist
Aboriginal people to become involved in the electoral processes of this State." I listened
to that advice and decided that despite itIi would help Aboriginal people to participate.
In the contest between Ridge and Bridge in the following year in February 1980, Alan
Ridge was defeated and Ernie Bridge was elected to the Parliament as the first Aboriginal
person to be elected in Western Australia. For my trouble I was charged and sent to the
Wyndham Prison under one of these new offences created as a result of the
recommendations of the Kay inquiry and the decisions of this Parliament on the electoral
laws. Those charges were laid against a number of people working wit Aboriginal
people in the 1980s as they cried to engage in the electoral processes of this State. In my
pnison cell in Wyndhan I lay on my bed that night and made a resolution that despite
what had happened to me in the processes of working with Aboriginal people. I would
not be deterred and would persist in assisting Aboriginal people. As I have told members
before, an Aboriginal chap came up to me and said, 'A bloke like you, working with
people like us, has to expect to end up in places like this." I decided there was a measure
of truth in that. His name was Norman Horae, who was bantam weight boxing
champion of the world, and who is now dead. He was an Aboriginal man who gave me
encouraging support when I was in Wyndham Prison thinking about the charges laid
against me under the Electoral Act. I was charged along with people like Stephen
Hawke, the former Prime Minister's son, and Jenny Gardiner, whom I saw on television
last night speaking on domestic violence. She is a very prominent social worker and
academic at Curtin University. She was thrown into the Kununurra lockup for her pains,
along with her young son, Brynne, who was then a baby about three weeks old.
My commitment to Aboriginal people was not ruffled by that experience but
strengthened, and it has been the motivation for my political involvement and party
political involvement. The charges were eventually thrown out by Magistrate McCann.
In his decision he effectively gave some advice to Parliament which said that if the
Parliament wanted to enact legislation making it an offence to assist Aboriginal people, it
needed to do it in more specific terms. The amendment that had been recommended by
Judge Kay and implemented by this Parliament did not have the effect of catching out
people who wanted to provide genuine assistance to Aboriginal people and others who
wanted to participate in the electoral process. Life went on, and in response to those
experiences I eventually participated in the political process and got elected to this
Parliament primarily with a commitment to the aspirations of Aboriginal people in
regard to land in particular and their involvement in the political processes in general. It
was only through standing for Parliament that I started to understand more widely the
connection between the struggle of Aboriginal people in regard to these issues and the
wider community in which the Labor movement was so intertwined in championing the
causes of a broader cross-section of the community.
I am sure members can understand therefore the frustration I felt last week by not being
able to participate in the early stages of this debate in the second reading. In many ways
the reasons for my being involved in politics are Aboriginal land issues and the
recognition of how intrinsic to the future of Aboriginal people is the settlement of these
questions in this State. Of course, in the time I have been in the Parliament we have seen
the introduction of Aboriginal land rights legislation by the Burke Government in
response to the Seaman inquiry. That legislation was certainly an inadequate response to
the Seaman report. Nonetheless, it was the Burke Government's best assessment of what
would have the best chance of responding to Aboriginal needs and getting through this
Parliament Despite the support that legislation received across nearly every section of
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the community, it finally met its demise in this House only a short number of years ago.
If it had not have been defeated I think there is a good chance we might not have seen a
High Court judgment in reaction to the inadequate responses of this Parliament.
Hon N.E. Moore: That is wripe, and you know it. That is die longest bow drawn in this
debate.
Hon TOM STEPHENS: That decision was in response to the inadequate activity of
Governments and Parliaments in dealing with Aboriginal land issues across this nation.
Hon N.F. Moore: You would have us believe Mabo does not apply to South Australia or
Northern Territory.
Hon TOM STEPHENS: I do not believe that the High Court would have had the
foresight to make the decision it eventually made without the context having been created
by the decisions of this Parliament in which Hon Norman Moore participated,
Hon NEF. Moore: Your leader then tossed it out the window in the next election.
Hon TOM STEPHENS: Yes, but -
Hon N.E. Moone: Don't say, "Yes, but"; that is what happened and you know it.
Hon TOM STEPHBNS: Yes, but it is important to get the chronology of these matters
correct. I am not embarrassed by history. In 1985 when the legislation was defeated in
this Chamber, Premier Burke, on behalf of our party, said "We have fulfilled our
commitment to this issue as we stated it in 1982."'
Hon N.E. Moore: He said that he would resign if land rights were brought in by that
Government
Hon TOM STEPHENS: I am not embarrassed by the history.
Hon N.F. Moore: History demonstrates you have no principles in this issue.
Hon TOM STEPHENS: Our party was once the White Australia party.
Hon P.R Lightrfoot: Two "Wongs" do not make a white!
Hon TOM STEPHENS: That is Arthur Caldwell's great quote. We have a history we
have been able to rise above. Members opposite have a history they have never been
able to rise above. That is what I was uying to demonstrate to members in the process of
talking about my political involvement in this issue. We as a party have risen above our
history, both that of the 1960s and in recognition of what has happened in the 1980s.
That is, we made a commitment to the people of Western Australia when we stood for
election in 1983 that we would introduce Aboriginal land rights - which we did in 1984.
It was defeated in 1985 and in response to that Premier Burke said, "We have tried, we
have met our commitment; we have introduced legislation which was defeated in the
upper House." Clearly despite the widespread support theme was Buckley's chance of
being able to have that legislation passed.
Hon NYF Moone: He said, "I will resign if my party rejects land rights legislation."
Several members interjected.
The DEPUTY PRESIDENT: Order! Let us stop the interjections and hear from Hon
Tom Stephens.
Hon TOM STEPHENS: That is roughly the history of this process; it cannot be gainsaid.
in that process we finally saw the context created in which the High Court of Australia
made its decision in response to an application that developed in that same period of
history about which I have been speaking. That is one context in which we should
consider this legislation.
The other context in which we must consider this legislation is the connection between
the non-Aboriginal community of Australia and the Aboriginal commmwnity. I refer to the
non-Aboriginal people who settled this continent and had exposure to Aboriginal people,
and how they reflected on that exposure and then started to build up an ideology that was
reflected eventually in legislation as this nation developed from colonies to the present

8268 [COUNCIL]



[Tuesday, 30 November 1993] 86

federation. I refer to the early contact with Aborigines by people such as Tasman, who
made very disparaging comments about Aboriginal people. The New Histry of Western
Australia refers to Tasman's first contact with Western Australa, then known as the
Southland, and Mtates, "On the Southland [latitude near Broome] Tasman encountered
very wicked and cruel naked black men." Very soon after that William Damupier, the
English buccaneer who had also made contact with Aboriginal people quite close to the
same area in which Tasman observed them wrote a very wnsympathetic description of
Aboriginal people in a very famous quote in which he said -

The inhabitants of this Country are the miserablest People in the World. The
Hodmadods of Monomatapa, though a nasty People, yet for Wealth are
Gentlemen to these; who have no Houses and skin Garments, Sheep, Poultry and
Fruits of the Earth, Ostrich Eggs, etc as the Hodmadoxls have; And setting aside
their Humane Shape, they differ but little from Brutes.

It was Dampier's description that so much determined the way Europeans perceived
Aboriginal people during that early contact with Western Australia. One can then
consider the contact of the first settlers with Aboriginal people and see that Captain
Stirling, when he arrived in Western Australia in 1829, despite his riding instructions
from the colonial office, which were to recognise and not disturb Aboriginal people in
their land holding units, saw his settlers making contact with Aboriginal people which led
very rapidly to conflict. That conflict started to exacerbate the tensions in the Western
Australian community in those early colonial days, and led to now famous incidents,
such as the great battle of Pinjarra, where the response of the early settlers brought about
enormous numbers of deaths among the Aboriginal people.
Hon W.N. Stretch: Do you bnow how many died or were injured?
Hon TOM STEPHENS: I do not have that figure readily to hand. The oral history which
comes down among the Aboriginal people here in the State, tells of very large numbers
of Aboriginal people tilled
Hon W.N. Stretch interjected.
Hon TOM STEPHENS: The oral history and, I understand, the history recorded by
non-Aboriginal historians of Western Australia, record the battle of Pinjarra as a
substantial blow against the Aboriginal people in that area.
Hon W.N. Stretch: I will get the figures later if they are right I will apologise to you.
Hon TOM STEPHENS: Whatever the numbers, that clash between the Aboriginal
people and the early settlers is a sorry part of our history, as contact led to those settlers
expropriating the land for which the Aboriginal people clearly had tidle and that led in
turn to the increasing dissatisfaction of the Aboriginal people with the settlers and, in
turn, the settlers with the Aboriginal people. The Legislative Council of the time made a
very early response to the need of the Western Australian community to have established
a process of law. I think in 1832, this Chamber was established in its original form as an
advisory process to the Governor, and it effectively developed a body of legislation to
regulate the contact between Aboriginal people and non-Aboriginal people. In skimming
through the short tidles of legislation dealing with Aboriginal people, one gets a sense of
what happened in tha contact between non-Aboriginal people and the Aboriginal
inhabitants of this colony at that time.
In 1840, there was an Act to constitute the island of Rottnest as a legal prison. It is a
great irony that we discuss this legislation today - legislation introduced by the
Government dealing with questions of land and traditional usage. Commentators outside
the Chamber have said that, as we debate this legislation, the Government chooses to
demonstrate care about dead Aboriginal people and looking after the graves of the
Aboriginal people on Rottnest and ignores the interests of the living Aboriginal people of
the State. The Premier toay announced his intention to protect the graves on RottneSr. I
commend that Outside commentators say that it is extraordinary that that commitment is
to the needs and interests of the dead and is not matched by commensurate concern for
the Aboriginal people who am still living and who have rights at law in regard to land
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that this legislation proposes to dispense with. In the same year, the shart title of another
Act was to allow the Aboriginal natives of Western Australia to give information and
evidence in criminal cases and enable magistrates to award summary punishment for
certain offences. In 1841, an Ac: was brought in to constitute die island of Rontnesz as a
legal prison.
In 1843, an Act was introduced to allow the Aboriginal natives of Western Australia to
give information and evidence without ascension of an oath. In 1844, an Act was
brought in dealing with girls of the Aboriginal race attending school or being employed
in any service. In 1859, there was an ordinance to provide for the summary tuial and
punishment of Aboriginal native offenders in certain cases. Ten years earlier, there was
the Aboriginal Native Offenders Act wherein any native summarily convicted of any
felony could be sentenced to a whipping not exceeding two dozen lashes. In 1868, die
Masters and Servants Amendment Ordinance was an Act that applied to all servants,
including Aboriginal natives. In 1871, an Act was brought in to regulate die hiring and
service of Aboriginal natives engaged in die pearl shell fishery and to inhibit thir
employment therein. The year 1871 was part of a very interesting period because by that
stage the settlers were moving out beyond the banks of the Swan and heading north into
the Pilbara. Unfortunately, they had the most violent contact with Aboriginal people in
the pursuit of the pearl shell, firstly through Shark Bay, then into the Pilbara and
eventually, some years later, into the K~imberley. That contact, as recorded by the
historians, demonstrates a most unfortunate and sorry process for our State.
The Legislative Council enacted legislation to regulate the hiring anid service of
Aboriginal natives engaged in that process. Stories recorded- fronm the time reveal the
large numbers of deaths of Aboriginal participants in the pearling industry. They record
that many Aboriginal women ended up involved in die industry in a secondary way as
prostitutes for die pearling masters and waiters. In 1871, the Legislative Council
brought in an Act to regulate the hiring process. By that time, die pearlers had only got
as far as Shark Bay and were just starting to move into Cossack and other areas. They
certainly had not got as far north as the Kimberley.
In 1874, the Aboriginal Native Offenders Amendment Act provided that in new
settlements there were several honorary justices but no protectors of Aborigines. Two or
more justices of the peace not interested in the subject matter of the complain: could sit
an die bench and die maximum penalty they could impose was reduced to six months.
T1he Act was to apply to persons of the whole or half blood of the Aboriginal native race.
The legislation dealing with the Capital Punishment Amendment Act indicated in section
3 that condemned Aborigines might be executed in public and outside prison walls,
whereas by the Capital Punishment Act public execution of all Aborigines had been
ended. There was a different standard for Aboriginal people. Originally non-Aboriginal
people could be hanged in public but provision was made whereby they could not be
hanged in public any longer. In 1875, Aboriginal natives could be admitted as
interpreters.
We go on to the Wines, Beer and Spirits Sale Act which dealt with Aboriginal people in
1885. The Aboriginal Offenders Act of 1883 provided that a magistrate and one or more
justices of the peace had power to try certain offences summarily and impose a sentence
not exceeding twa years, a provision the magistrae could decline to exercise if a more
exemplary punishment than could be given under that Act was warranted, and to remit
for trial or hearing in another court.
We am getting close to the 1886 Aboriginal Protection Act. By that stage, we as a
colony were starting to agitate for responsible Government. We were pressuring the
British Government to put in the colony a parliamentary process in which we would have
an Assembly and a Council and a Constitution tha would leave us with responsible
Government vested in the capital city of Perth. In that process, die British Government
was in dialogue with the Governor for the Legislative Council and debates were on about
the future of the Constitution. By 1886, the Aboriginal Protection Act was in place
which established the Aboriginal Protection Board and confirmed Gavernment policy as
the protection of the physical wellbeing of the Aborigines whether by restraint or
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violence against diem, the regulation of their employment by whites or the distribution to
them of food, medicine and coverage. Protectors of Aborigines were to be appointed.
That was not the first time that protectors of Aborigines were appointed. They were
appointed in 1829. However, soon after they had to be dispensed with and their title was
changed in 1849. They became protectors of settlers instead of being protectors of
Aboriginal people and "the guardians for Aborigines". In 1886, they were reinstituted
under the Aboriginal Protection Act. Thai Act, having established the Aboriginal
Protection Board, was of interest to the British Government as it involved itself in
discussions with the Legislative Council about what might be the future of this colony
under responsible Government.
In 1886, the British Government said to the Legislative Council that it could not and
would not miust the Parliament of Western Australia with responsibility for the welfare of
Aboriginal people. It declined the invitation from the Parliament -

Hon A.G. MacTieman: And that is the colonial power - they taought that this mob
would be beyond the pale.
Hon TOM STEPHENS: That is right. They thought this Parliament would be beyond
die pale and could not be trusted with a Constitution that would leave the responsibility
for the welfare of Aboriginal people in the hands of this Parliament. Despite the
protestations of this Chamber, the British Government would not relent. I would love to
go over the debates about that process to make sure that every member of the Chamber
understood our history from 100 years ago. It is instructive for members to go over that
history.
Hon AJ.G. MacTiernan: Give it to us.
Hon TOM STEPHENS: I would like to very much. However, I have received messages
that suggest I should move quickly as I have only reached 1886, and I want to take
members through this history. It is important that we understand our history in these
areas.
Hon N.D. Griffiths: There air 107 years to go, and you are doing a good job.
Hon AJ.G. MacTiernan: It's all downhill from there.
Hon TOM STEPHENS: Unfortunately, it was afl downhill from there. That is the point
to which I was about to come. Responsible Government would not have been granted to
this colony if this Legislative Council had insisted on having removed from the
Constitution that provision which left power for the protection of Aboriginal people with
the British Government. It was envisaged that the Aboriginal Protection Board be left in
the hands of the British Government. Under a section of our Constitution as it was
finally enacted by the British Parliament - section 70 -one per cent of the Budget of the
Governmnent was to be set aside to look after the interests of Aboriginal people and to be
given to the Aboriginal Protection Board, which was responsible to the Governor and
therefore directly back home to the British Government. Members can imagine the fight
that went on for a number of years. The British Government did not relent and,
therefore, the Parliament of Western Austraia in its bicameral form under the new
Constitution came into place as a result of the passage of that Constitution in 1899,
including section 70. That left the power to look after the interests of Aboriginal people,
not in the hands of this Parliament &r the Government of Western Australia - they were
judged as not trustworthy enough for that responsibility - but in the hands of the British
Government. The following year Western Australia obtained the status of a self-
governing colony, but the British Government continued to maintain control over
Aboriginal affairs The history of the next few years is also very interesting indeed. It is
recorded by a good friend of mine and a constituent, Don McLeod, a great Australian
who worked closely with Aboriginal people in the Pilbara for almost 50 years. In his
book How the West was Lost he recorded the process for continuing the discussion on
section 70. At page 4 of the book, he states that -

..it was made abundantly clear to Forrest and to all others concerned that failure
by the colony to accept Section 70 in its entirety, would mean the indefinite
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postponement of the granting of self-goierninent. Section 70 was no technicality
or side issue. Rather, it was the central instrument by which the Imperial
Government sought to provide a minimum standard of legal protection for the
indigenous population. To illustrate this point, take for example, the Legislative
Court.il debates of 1897. There can be no clearer statement than that of Hon D.K.
Cor_'don, "I recagnise that we agreed to the insertion of the clause in the
Constitution Bit: but we were forced into it, so that we might obtain responsible
government." .. .
However, the ink was hardly dry on the document which was the State's
C,,instimution before schemes to delete Section 70 were being hatched. A motion

rthe abolition of the Aborigines Protection Board passed the Legislative
,ssemnbly without a dissenter, in 1893, receiving strong support from Premier

Forrest. The Legislative Council also passed the motion, although not without
opposition. In 1894, Parliament again passed legislation "repealing' Section 70.
This action, Section 70 being an entrenched provision, was quite clearly unlawful
and failed to gain the Queen's consent.

This Parliament illegally removed section 70 of the Constitution, and the Queen did not
give assent to that repeal. Members on this side of the Chamber are increasingly
becoming the Republicans and arm increasingly Republican in persuasion. Members on
the other side of the Chamber are increasingly entrenched in their perception of
themselves as Royalists, connected to Britain and all things British, and championing the
cause of retention of the Australian flag, containing the Union Jack. Yet, from the
earliest days the British Government had accurately picked the conservatives in this State
and recognised diem for what they were; it did not trust them with the support and
administration of Aboriginal people. It was not prepared to trust them with the welfare of
Abcuiginal people even though they constituted the Parliament in both Houses in the
St ie of Western Australia at the time. Thbat mistrust on the part of the British
Government was stated quite clearly in the riding orders to Governor Stirling. In 1840
the House of Commons, in an inquiry throughout the colony, picked up increasing
concern about the way the Western Australian Government and settlers were dealing with
Aboriginal people, and sent further instructions to protect the interests of the Aborigines.
The British Government did not trust the State Parliament to look after the interests of
Aboriginal people 103 years ago. It is funny how history has a habit of repeating itself; it
is important that we learn from history and draw upon it to understand what we are doing
te'lay.
The process has continued, and a number of related Acts have been passed by this
Parliament. One particularly odious Act passed in 1905 was the Aborigines Act. It is
very important to understand that Act It gave the chief protector the statutory power to
institute measures for the relief, protection and control of Aborigines, as recommended
by the royal commission that had been established the year before headed by Dr Roth
fuilowing problems with the dealings between Aboriginal and non-Aboriginal people.
The Act legislated the removal of Aboriginal children from their natural families,
encouraged the establishment of reserves and missions, and introduced many restrictive
measures. One of those restrictive measures has been variously described to me by
Aboriginal people, who were young at the time and remember how it was used. I have
been told that Aboriginal people were working for settlers at the time and they earned
money to acquire land which they left to their families. Following the passage of this
legislation in 1905, the chief protector had the authority to remove that land from
Aboriginal people, and to remove Aboriginal people from that land, which he did.
Therefore, Aboriginal people were dispossessed once by settlement, and again, having
worked through the system and acquired land, following the passage of this Act The
process continued and the dealings with Aboriginal people continued to be horrific. In
1927 a royal commission in this State, headed by Mr OXT. Wood, inquired into the
kilings and burnings of bodies of Aboriginal people in the east Kimaberley. That event
was related to the Forrest River mission. My exposure to those events is through the
friendships I have with Aboriginal people through my involvement in Aboriginal affairs
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in the Kimberley. They were there at the time of the massacre and have told rue of their
experience. They said they saw the ashes being brought back from the massacre site and
being interred in 1927 at the Forrest River mission, under the stewardship of the
Reverend Mr Gribble, Junior. The old Aboriginal people were youngsters at the time this
happened. That is effectively recent history, and is the last of the well documented
massacres of Aboriginal people in this State.
In 1967 the people of Australia rmnally said to the States what the British Government had
said in the 1880s to the Western Australian Government and Parliament; that is, the
people of Australia were not prepared to allow the welfare and interests of Aboriginal
people to be left to the devices of the State Parliaments and the State Governments. The
passage of the 1967 referendum left the primary responsibility for Aboriginal matters in
the hands of the national Government because the people of Australa recognised that
same trait that had been recognised by the British Government many years before: That
Aboriginal interests would not be reliably served by the Governments of the States of
Australia.
Hon Derrick Tomlinson interjected.
Hon TOM STEPHIENS: For whatever reason, the responsibility for this area was
transferred to the national Government. That thumbnail sketch could then effectively
take us rapidly through to the period in which I was more intimately involved and which
I have gone over first. I wanted to round off my comments in this area by speaking about
the people of the Murray Islands in the Torres Strait who in 1982 reflected on the
experience they were having at the hands of the fijelke-Petersen Government and briefed
counsel, a young solicitor Greg McIntyre - a Western Australian - who in turn took up the
cudgels for the Aboriginal people.
Hon P.R. Lightfoot: For a hefty fee.
Hon NIX. Griffiths: That is not right. He worked for the Aboriginal Legal Service and
its solicitors are not well paid.
Hon TOM STEPHENS: I have never inquired into the financial affairs of Mr McIntyre.
He worked for the Aboriginal Legal Service in Western Australia and after serving the
Aboriginal people of Western Australia well went on to serve the people of the Murray
Islands well in the work he did in north Queensland where he assisted them with legal
advice. He no doubt joined with a whole team of legal eagles to process this issue
through the various courts and eventually we ended up with a decision of the High Court
from which there were two dissenting judges, Justice Dawson and Sir Ronald Wilson.
The Mabo 1 decision in 1988 was in turn reinforced by the final decision of the High
Court in 1992, which was popularly called Mabo 2. What do we have in those High
Court judgments? This legislation purports to respond to those judgments. Those
judgments effectively recognise something that had been recognised in the riding
instructions given by the British Governmnent to the settlers of t colonies, to Captain
Cook, to Governor Philip, to Captain Stirling in our own State, and to the people in South
Australia: Aboriginal people had tidle and that tidle should not be disturbed. The High
Court made two decisions, one in 1988 and another in 1992, which in its reflections upon
the common law recognised that native tite existed and had not been extinguished by the
process of settlement. In response to that it was clear that the national Government and
the Parliaments of all the States should rise to the challenge thrown up by that decision
and introduce legislation that would process that decision and bring into a codified body
of law a way of dealing with that recognition.
What gradually built up in the Australan community, and particularly the Western
Australian community, was an hysterical debate, an assault upon the Hfigh Court of the
nation. The attack was not from the Labor Party - the rebels that perhaps should be relied
upon to champion the radical change in the community, that might criticise the structures
and foundation of this society, including the conservative bastion for society that the
High Court represents, the great defender of property that the High Court has always
been in the judgments of Barwick as it defended the property of people. The attacks did
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not come from our side of politics - the reformers - but from the so-called conservatives.
The attacks on that High Court have been unmerciful, assault after assault, suggesting
that somehow the High Court had finally overstepped the mark and done something that
was wrong. The judges of the High Court, as I guess is appropriate, stayed away pretty
well entirely from the public debate and attacks upon them and weathered out the storm,
but in Western Australia, Richard Court, the Premier of this State. has ridden on this
issue, building up an hysteria in the community as though somehow through that hysteria
something might turn up that could get him away from the reality that the High Court had
made its final decision on these questions.
Theme was some response from the High Court in comments made by Sir Anthony
Mason. Although there was some media coverage of those comments, by and large they
went unreported. On 5 November 1993 Sir Anthony Mason gave an extensive speech on
the role of judges at the turn of the century. He talked about the process whereby the
judiciary interprets and deals with law and he put the judgment of the High Court in a
context which can be understood. The Mabo decisions were not in any breach of the
traditions that had been developed by the High Court or the other courts of the
Commonwealth; they were fairly and squarely in this same context. We had seen the
development of legislation being now interpreted and understood by the High Court, and
the High Court was reflecting upon the common law as it brought down its judgment,
providing a challenge to the nation and to the States. We could have risen to that
challenge and produced legislation that demonstrated that we had the capacity to rise
above our history as a Parliament and as a State. Members opposite could have
demonstrated that they had the capacity to rise above their history, of which I have given
a thumbnail sketch, just as we on this side of the Chamber have had to rise above our
history, which has not been altogether glorious in regard to race relations and Aboriginal
issues. We on this side have risen above our history. We have risen above the narrow
gamne of party politics on these questions. We know the difficulty of dealing with these
questions in the wider community. We have chosen to do that not from any sense of guilt
or any desire to misuse the Aboriginal question, but in recognition of the legal
obligations imposed upon the nation by the High Court decision.
The problem with this legislation is that it is focused narrowly on the question of titles
and traditional usage - every tide but the tidle bestowed upon Aboriginal people by the
High Court. The decision of the High Court was clearly to give Aboriginal people
proprietary rights. However, the first response of this Government to that High Court
decision was to whack into the other place a Bill that denies the proprietary rights of
Aboriginal people. In the course of the processes of debate in the other place, that clause
of the Bill was withdrawn. However, that clause was, no doubt, removed from the Bill
because the Government recognised that clause as the most glaring example of the
problems that this legislation will face eventually in the High Court. The removal of that
clause will make this legislation collapse like a house of cards. We know that the effect
of the 1975 Racial Discrimination Act is to strike down and declare void any attempt to
enact Acts or implement initiatives which are racially discriminatory. This Bill is clearly
in breach of the Racial Discrimination Act. It tries to convert proprietary rights to land to
rights of traditional usage, as though the rights of Aboriginal people are subservient to
the rights of other tidle holders - they can walk on top of the land but have no tidle to it.
I turn now to an article published in The West Australian under the name of Bill Hassell,
the President of the Liberal Party of Western Australia. Bill Hassell's voice was the first
to raise the temperature of the debate, and that was echoed by the voice of the Premier of
Western Australia when he took up the cause that Bill Hassell articulated in the public
debates in Western Australia and in the wider Australian community. In that article, Bill
Hassell referred to titles, leases, licences and permits as being one schema of land
holdings in our community, and spelt out to the people of Western Australia that this
legislation would put the rights of traditional usage outside that general schema. That is
clealy in conflict with the High Court decision, which refers to native title as a
proprietary right. This legislation has built into its provisions a misreading of history and
of the High Court decision. This legislation will eventually be found to be in breach of
the High Court decision and the Racial Discrimination Act-
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My contribution is, unfortunately, much shorter than what I wanted it to be, but, in
summary, the Premier's defence of this legislation is that it will provide certainty for
investors, resource companies, tourist developers and the entire Western Australian
community. It will do no such thing. T'he only certainty that it will provide is a ticket to
the High Court. People have already analysed the shortcomings of this legislation, as
spelt out in the other place and in this place by my colleagues who had the good fortune
of speaking in the second reading debate. It falls far short of the requirements of the
Racial Discrimination Act and the decision of the High Court. It will be in conflict with
and will not meet the requirements of die Federal legislation. We will not become a
cooperating State. We will have in place, under the schema identified in schedule 1
dealing with resource companies, mining companies and others, provisions which are
quite clearly in breach of the Racial Discrimination Act. There will be one set of
provisions dealing with any other title holder and another set for Aboriginal title holders.
It is a one way ticket to the High Court. as it has been described by the Leader of the
Opposition, but an expensive ticket, not just because of the charade that we have gone
through in this Parliament but also because, with its passage, we will see a period of
extraordinary uncertainty. What do mining companies do when faced with this
legislation? They will be in breach of the Racial Discrimination Act if they try to operate
in accordance with this legislation. They will be challenged, taken through the Supreme
Court and eventually to the High Court wheat the questions will be determined and
where the legislation will be struck down. Within a couple of years of uncertinty this
Parliament will have to deal with that process. This Government is knowingly and
willingly inflicting on the people and the economy of Western Australia and the nation -

Hon N.F. Moore: You have it all wrong, as usual.
Hon TOM STEPHENS: Unfortunately, I do not have it all wrong.
Hon N.F. Moore: You don't have it all right. Tell us what is the alternative in
Mr Keating's legislation.
Hon Tonm Helm: You will be sorry.
Hon TOM STEPHENS: The Minister has asked me to tell him what is the alternative.
Hon N.F. Moore: I ant sorry I said that I apologise to the Chamber.
Hon TOM STEPHENS: I will tell the Minister what is wrong. As a Parliament we did
have an alternative to rise above this narrow political carry on. We no longer have on the
horizon the prospect of a by-election in the North Metropolitan Region.
Hon AJ.G. MacTiernan: Subject to an appeal.
Hon George Cash: We never believed there was a risk. You have spent a fair bit of
money.
Hon TOM STEPHENS: It may well be subject to an appeal. Hon Alannab MacTiernan
might know more about the law than I do. I believe last week the Government thought
that ic had to scurry through with the legislation in case the Supreme Court threw out
members of the North Metropolitan Region, such as Hon George Cash.
Hon George Cash: You were not there to hear the judge's findings.
Hon TOM STEPHENS: I was not He found against the application made by rmy party.
The DEPUITY CHAIRMAN: Order! I believe thazhas very littlewtodo withthe tide of
this Bill.
Hon TOM STEPHENS: It is tangential; however, I accept your point. The Minister has
asked me to comment on this one question: What should we have done?
Hon N.Y. Moore: I have withdrawn my request for the sake of the Committee.
Hon TOM STEPHENS: We should have cooperated with the national Government to
produce legislation that would have provided certainty for the people of Western
Australia, as we will eventually have to do.
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Hon Derrick Tomtlinson: Why did the national Government not cooperate with us?
Cooperation is a two-way process.
Hon TOM STEPHENS: How can you cooperate with a Government -

Hon Derrick Tomlinson. How can you cooperate with a Prime Minister who flies in and
flies out?
Hon AJ.G. Macflernan: What is he supposed to do? Wak
The DEPUTY CHAIRMAN: Order!
Hon TOM STEPHENS: Hon Derrick Tomilinson has asked me how this Government can
be expected to cooperate with the national Government. I put to him that the converse is
the case.
Hon Derrick Tomlinson: That is what I was arguing.
Hon TOM STEPHENS: The Liberal Government, until a few days ago, refused to accept
the decision of the High Court. How can members expect that there would be any
common ground between the national Government and the Liberal Government if the
Court Government. until a few days ago, had not accepted the decision of the High
Court? Now, a: least, the Premier and this Government and this Bil purport to accept the
decision of the High Court.
Hon A.J.G. MacTiernan: It says that it might decide to accept it.
Hon TOM STEPHENS: There have been times when the Premier has said that he now
accepts the decision of the High Court.
Hon AJU.G. MacTiernan: He does not agree with it
Hon TOM STEPHENS: But he accepts it. T'he legislation introduced by the Premier
proceeds to demonstrate that he has accepted no such ting. His legislation demonstrates
that he has not understood the obligations that ame upon this Government to respond
positively to the challenge that was offered by that High Court decision and the
obligations of all Governments in Australia, all, Parliaments of Australia, to the Racial
Discrimination Act passed in 1975. 1 answer the Minister for Education by saying that
we should have responded to die challenge. Instead what we have done has fallen far
short of the challenge.
Hon N.F. Moore: In your view.
Hon TOM STEPHENS: By any reasonable assessment of this legislation, it has fallen
short of that challenge. There have been times in the consideration of this issue that the
Minister's colleagues have said as much in their public utterances. However, they have
been pushed back and have recognised that they had better not tread too far down that
path. They will eventually be dragged down that path screaming. They will have to
recognise -

Several members interjected.
The DEPUTY CHAIRMAN: Order! The debate will progress a lot quicker without
interjections. The member needs to be reminded that he is addressing the short tide of
the Bill.
Hon TOM STEPHENS: This short title should not be the title of this Jegislation. It is
legislation that eventually looks after neither the tides of all comers nor the traditional
usage of Aboriginal people. As a State Parliamnent we cannot look after the titles of all
corners after 1975 by ourselves. That can only be done by the national Government and
the national Parliament, as the Government of Western Australia should surely know.
We cannot move in this area of validating tidles from 1975 by ourselves. The Racial
Discrimination Act does not give us the power to do that. If we try, our legislation will
be struck clown by the High Court when the legislation finds its way there under
challenge, by appeal fronm interested parties.
Traditional usage is also not an adequate response to the decision of the High Court on
native title. I would have much preferred another short tide for this legislation. A short
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title that would accurately describe what the legislation is would be: The expensive one-
way ticket to the High Court the attempt to extinguish native tide; the vain attempt, the
flawed attempt, the failed attempt to thwart a decision of the High Court. That is what
the title of this legislation should have been. It is not legislation that achieves any of the
objectives of this Government or die Prmier. I oppose the short title of the Bill.
Hon AJ.G. MacTIERNAN: I congratulate Hon Tom Stephens for that fabulous
dissertation on the history of Aboriginal relations within the State and, in particular, the
very sorry record that this Chamber has on its recognition of the Aboriginal people.
Hon E.J Chariton: What did the Labor Government do over the last 10 years?
Hon AJ.G. MacTIERNAN: It did a lot. It was denied the opportunity by the member's
side of the Chamber to provide -

Several members interjected.
The CHAkIRMAN: Order! Members we have been on this clause for two hours. We
have heard orderly and rational debate, and that is the way I would like to continue. Let
us carry on without the interjections.
Hon AJ.G. MacTIERNAN: I wish to place on the record my objection to Hon Derrick
Tomlinson's sexist remarks. I do not -refer to his bulldog clause -

Several members interjected.
The CHAIRMAN: Order! Let us address the short title of the Bill.
Hon WI.G. MacTIERNAN: That was my intention, Mr Chairman. This Bill is
misleadingly named. In being styled the Land (Tidles and Traditional Usage) Bill it seeks
in some impressionistic way to denote that the Bill will afford to Aboriginal people some
rights to and usage of land within Western Australia. Of course, as we know, the Bill
does nothing of the sort. It simply abolishes all existing common law native title rights
without any compensation.
The schema of the Bill is to substitute common law rights with statutory rights of usage.
That is a very shabby swap. There are considerable differences between the common law
rights as found by the High Court and rights set out in this legislation. First, the statutory
rights are made subject to the rights of any other holders of title; for example, pastoral or
muting leases; they rank second in priority to any ocher tidle holder. Second, they are
subject to any other legislation such as the Land Act, of which section 164 provides that a
person shall not without due authority inhabit or use or forage upon any public land. Our
reading of the various interlocking provisions of this legislation, is that this statutory right
being subject in a variety of ways to other legislation means that the whole statutory right
potentially is taken away by the impact of overriding provisions of section 164 of the
Land Act The Land Act would not apply in the same way as common law native tidle
rights. So. there are two ways that the statutory right does not measure up to the common
law right.
Third, the statutory right is made subject to extensive power of the Minister to extinguish
or suspend the statutory right without any right of disentitled Aboriginal groups to appeal
or to seek any sort of judicial review of the decision. Fourth, and most importantly - and
this is the essential problem alluded to by Hon Tom Stephens - the statutory rights given
do not have any of the possessory or proprietary rights. It is clear in some instances
native title may be a proprietary right It is a clear finding of the High Court that in some
instances, and depending on the particular style of occupation and attachment to the land
that a particular Aboriginal group enjoyed, the native title right may amnount to a
proprietary right.
The Government recognised the problems in this regard because it deleted clause 19(1)
of the original Bill which said that this bundle of statutory rights were not in any way
proprietary. We say that that is not enough. It is simply not enough to say we are not
saying that the hunch of statutory rights is not proprietary because the whole structure of
the legislation is based on the presumption that those rights are indeed not, and will not
be, in any way proprietary. That is why this legislation simply will not stand up to a

8277



8278 [COUNCIL]

challenge of its validity pursuant to the Racial Discrimination Act; once we remove
clause 19 the framework fails over. This Bill cannot give proprietary rights in return,
and, in setting up ways to deal with statutory rights that are clearly inappropriate to
proprietary rights, will offend the Racial Discrimination Act. As Hon Tom Stephens
said, section 10 of the Racial Discrimination Act precludes Stare legislation from
applying in a discriminatory fashion to people of different racial groups. Under our
existing laws, non-Aboriginal holders of proprietary rights will have very different sets of
rights from Aboriginal holders of proprietary rights. It is important to understand that
this is the very essence of the problem of the legislation, the problem of this swap from
the common law right to the statutory right, in that they are simply not the same thing. A
statutory right is not in any way as extensive as the common law right has the potential to
be. As such, it sets up the ftrmework to deal with claims that are inappropriate for a right
of the extent of the common law native ride Act; so the whole structure of the legislation
in its essence will offend section 10 of the Racial Discrimination Act, and will need to be
certainly read down and may be challenged in its totality. What is given by this statutory
right is the sort of right which Justice Dawson believed should be found to exist for
Aboriginal people; that is. simply a permissive occupancy at the discretion of the Crown.
Justice Dawson had a minority view. His view was that permissive occupancy at the
discretion of the Crown was all chat Aboriginal people would be entitled to; it was one
which was rejected by six of the seven High Court judges; yet it would appear that this is
indeed a schema on which the whole legislation is based.
I reiterate the point raised by Hon Torn Stephens: It is not possible for this State to
unilaterally validate titles back to 1975. This State needs to act cooperatively with the
Federal Government to have any chance to do that. We understand that one could argue
that tidles can be validated by providing compensation. It is a view of many of the
mining companies that that might not be sufficient; that having failed to provide
compensation and to abide by the non-discriminatory processes in the first instance, those
titles are invalid from the first instant and cannot be revived retrospectively by providing
compensation. So the only way to address the problem is to cooperate with the Federal
Government. This legislation cannot do that.
Hon DOUG WENN: This Bill should not be in this place given the Mabo decision and
the fact that this Government -

The CHAIRMAN: Order! We are discussing the short tide.
Hon DOUG WENN: So am I, Mr Chairman. This Government is rushing this Bill
through the Chamber -
Hon N.F. Moore: This is rushing?
Hon Cheryl Davenport: You tried.
Hon N.F. Moone: Tom Stephens just spoke for two or three hours.
Hon DOUG WENN: Undoubtedly, a; a certain time the mob opposite will decide it has
had enough and will apply the guillotine.
Hon N.E. Moore: Week after week we have listened to this tripe.
Hon DOUG WENN: I will be delighted to bear Hon Norman Moore speak on this
legislation.
Hon N.E. Moore: Read my speech of 1985; it went for two and a half hours.
Hon DOUG WENN: I do not want to read the Minister's speech.
Hon Cheryl Davenport: That was eight years ago.
Hon DOUG WENN: Indeed, it is so far out of date that it does not matter.
Hon N.E. Moore: I have not changed my views.
Hon DOUG WENN: I shall deal with the manner in which this 13111 was intrxduced and
handled. We have seen the way the Government uses its numbers and the statements
made by Hon Ross Lightfoot which were derogatory of Aboriginal people. However, the
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final decision regarding this Bill will be made by a court, and not Sir Charles or Richard
court.
Recently in Bunbury a seminar was held on ibis Bill. Interesringly, none of the south
west Aboriginal communities has been consulted on this legislation.
Hon E.J. Charlton: Were they consulted on the Federal Bill?
Hon DOUG WENN: Yes, they were.
Hon E.J. Charlton: What will they get out of the Federal Bill? What are you promising
them?
Hon DOUG WENN: Mr Chairman, can I have a little help here?
Hon E.J. Charlton: He needs it.
The CHAIRMAN: Order!
Hon DOUG WENN: I am rapt in the Minister's comments, as he believes that women
should not be presidents of shires in this State.
Hon E.J. Charlton: Where did you get that from? Theme has not been one in Bunbury
yet, but we have had one in Tammin.
Hon DOUG WENN: This has nothing to do with the short title of the Bill. Mr Andrew
Nebro was contacted by the Commonwealth seeking his input. However, he was
certainly not contacted by a State body reganding this Bill. Mr Rob Riley was invited to
address the seminar, but he did not turn up.
Hon E.J. Charlton: He would have been an asset.
Hon DOUG WENN: Why did he not turn up? Andy made the point clearly that he has
no right to discuss this Bill on behalf of the south west Aboriginal community. If anyone
is to be approached on this matter, it should have been Andy Nebro.
Only one clause of this Bill relates to Aboriginal rights in Western Australia; namely,
clause 18. However, clauses 17 and 19 instantly take away those rights. 'This Bill should
be withdrawn so it can be renegotiated with the communities which will be hugely
affected by it. I take it, Mr Chainnman (Hon Barry House), as we represent the same area,
that you are aware that this Bill will not affect the south west areas to the same extent as
the north west and central areas of the State. However, claims are still being made about
the Nyoongahs in the area. The mining industry made comment during the discussions at
the seminar to which I referred. It was said that the mining industry is very important to
the south west and the whole of Australia in its huge contribution to the economy. The
representatives told the meeting that 0.6 per cent of Western Australia was now being
mined. However, upon further investigation we found that approximately 10 per cent of
Western Australia was being mined, under exploration or under lease or tenement.
Hon Derrick Tomlinson: There is a significant difference.
Hon DOUG WENN: That was misleading by the mining group.
Hon Derrick Tomlinson: You should take note of the difference.
Hon DOUG WENN: Obviously the member picked up on the last part of what I said.
Initially the mining representatives said that 0.6 per cent of Western Australia was being
mined, but upon further questioning -

Hon Derrick Tomlinson: Repeating it will expose your idiocy.
Hon DOUG WENN: Overall, 10 per cent of Western Australi is either being mined,
under exploration or under lease or tenement by a mining company. Mining companies
hold 10 per cent of the State.
Hon P.R. Lightfoot: And are earning $12.3b for the State.
Hon DOUG WENN: The mining company representative sat back and said, "Yes, that is
what is happening." That is the reason for ibis Bill. Despite the carry on last week, when
the Parliamentary Secretary, who does not know what he does -
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Hon roG. Bullet: And does not know anything about Federal affairs.
Hon DOUG WENN: Yes, he says that he has an office next to the Premier, but that he
will not tell us whether he has a car or staff even though he is accountable to this place.
That member placed pressure on the Government; he said that the Greens (WA) were
going to move a motion in Federal Parliament and he told the Government what it should
do. The Government panicked following a news broadcast on the ABC. Members
opposite rushed into this place and tried to create havoc. Thankfully, they were found
out. The big bloke in the sky said, "You fools; you have messed it up."
Hon E.J. Charlton: We are referring to the short title of the Bill. Tell us about it.
Hon P.R. Lightfoot: You will be caught out when Western Australians realise that you
sold out the State. You are prepared to give it away.
Hon DOUG WENN: Interestingly, two or three years ago in this place the previous
Government moved to allow farmers to veto mining on properties. However, that
legislation was defeated in this House even though it was sympathetically treated by the
National Parry. The argument was that if someone has paid for property, that person
should have a say on what happens. However, the legislation was defeated by the Liberal
Party. Why? It was because it had the numbers. A similar situation arose last week with
the introduction of this legislation.
In this State some people have been on the land for many years. Under common law
those people have a right to have a say in that land. They can claim that it was their land
long before white settlement and thercere have some entitlement. I have read through
this Bill and only clause 18 states that Aboriginal communities have a right to claim land.
The rest of the Bill makes excuses why that should not happen. If members look at
clause 17 -

Hon ElJ. Charlton: We will do that later.
Hon DOUG WENN: We will do it now.
Several members interjected.
The CHAIRMAN: Order!
Hon DOUG WENN: We have three to five chairmen -

The CH1AIRMAN: Order! I suggest that you address the question before the Chamber.
Hon DOUG WENN: I am receiving interjections from numerous chairmen.
The CHAIRMAN: I suggest that you address the question before the House in the
32 seconds remaining to you.
Hon DOUG WENN: Thank you, Mr Chairman, I will do so. Itris interesting that only
one clause in this Bill refers to Aborigines having a right to land. The rest of the Bill
refers to why they should not have it.
Hon P.R. Lightfoot: That is twaddle. It is an ambulatory clause.
Hon DOUG WENN: Is it?
Hon T.G. BUTLER: I agree with Hon Doug Wean and believe that this Bil should be
withdrawn. It does nothing to solve the problem brought about by the Mabo High Court
decision. My opposition to the Bill is that it extinguishes native tidle and offers little in
return. The Bill is based on the minority view of Sir Ronald Wilson in the 1988 case in
which he said that the way to give equality to all Australians as recognised by the Racial
Discrimination Act was to take Aboriginal title front Aboriginal people. That appears to
be his view given his veiled support for the State Government and this legislation.
Itris a pity that the Government has not come to grips with the fact that the Mabo High
Court decision exists. It determained that Aborigines had a right to native tidle. It took
10 years or more for it to come to that decision after very serious and full consideration.
However, as I said, the WA Government cannot come to grips with the decision to the
point where it is conducting a massive campaign of fear being supported by Mr Bill
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Hassell, the president of the Liberal Party and by what is often referred to as the backyard
campaign which is as irrelevant today as it was in the mid-1980s during the debate on the
land rights legislation. Nevertheless, it made some people nervous, which was the
purpose of the exercise. The Government works on the theory that if people are made
nervous about their possessions, to some extent they come on side. The campaign was
assisted by the mining and exploration association. Its campaign material was a carbon
copy of the kind of stuff sprouted by the Western Australian Liberal Party. It did not care
how deceitful and dishonest it was.
The short title of the Bill does not reflect the purpose of the Bill and it does not reflect the
purpose and intent of the High Court's Mabo decision in which an existing right at
common law was recognised. The decision did not confer a new right. It determined that
title to native land at common law has always existed. By the use of its "traditional
usage" cliche, the Government has attempted to hide the deceit of its intention, which is
to extinguish tide. It is worded in such a way that one thiks that it could grant tidle.
Nowhere in the Bill that I have read - I am happy to be corrected on this - is title pranted.
Hon Derrick Tomnlinson: Native title does not have to be granted. It exists.
Hon T.G. BUTLER: This Bill provides for the extinguishment of native tidle. It does not
provide for any other title to be extinguished. I am glad Hon Phil Lockyer agrees with
Me.
Hon P.R. Lightfoot: It is immediately revived.
Hon T.G. BUTLER: It is not immediately revived. Where did the member read that?
Hon P.R. Lightfoot: I am telling the member that is what will happen.
Hon TOG. BUTLER: Is that what will happen? The member should have somebody
other than people from die Liberal Party explain it to him because nowhere that I can find
in the Bill does it revive native title or does it do anything other than extinguish native
tidle.
Compensation can be claimed when native tidle has been extinguished under clause 28
but must be claimed under clause 31 within 18 months of the commencement of parts 2
and 3 of the Bill. The Bill, to an extent, is complex and the Government's action in
bringing it for-ward as an urgent matter is deplorable and tends to shroud the importance
of the Bill. The deceit that surrounded the reasons given by the Government for bringing
on this Bill urgently as it did the other night was totally deplorable. It was like something
out of a comic book, as Hon Doug Wenn said. For the last four years, we have put up.
with this stalwart of the parliamentary tradition - I am sorry he is not here. I refer to the
parliamentary stalwart, the upholder of the separation of powers of the Executive and of
the Parliament - Hon Bob Pike! He rushed into this place to tell the Leader of the House
that the Greens (WA) senators were planning a coup because they were to introduce their
own Mabo legislation and would get it past the Federal Parliament with the cooperation
of the Federal Labor Party! Therefore, as a result, it was necessary for this Parliament to
pass this legislation fast! We then beard a series of heart-rending stories about how
everybody was prepared to stand and fight for Western Australia. They made us feel
guilty and that Western Australia was an island that had no relationship with the rest of
Australia, especially Canberra.
Hon N.D. Griffiths: It is like an island surrounded by Australia.
Hon T.G. BUTLER: That is true. Let us not forget that Mr Pike is the Parliamentary
Secretary responsible for Federal Affairs. He did not know that the combination of the
Omeens and the Government do not constitute a majority in the Senate. So much for his
expertise! Worse still was that the Leader of the House and Hon Peter Foss, the Minister
for Health, who is supposed to be the legal whizz kid in this place, did not know that
either. Therefore, the charade went on.
Of course, what happened is that this place has been robbed of its right to review this
legislation. We could have sent it to the Legislation Committee, but we decided not to do
that. I can recall Hon Peter Foss's speech at the 1989 declaration of the East
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Metropolitan Region polls at the Midland Town Hall. Hon Denrick Tomlinson was there
and I am sure be will remember also. Hon Peter Foss said that he was sumt that his legal
knowledge would be of great benefit to the Legislative Council and that he had many
ideas of reform that he would like to implement to make the Council more efficient. One
of those ideas was the Legislation Committee which he has praised for its work over the
past three or four years but which he now fails to use on il-conceived and draconian
legislation rushed into this place on the strength of wrong information by Hon Bob Pike.
Hopefully Government members have learnt that listening 1o Hon Bob Pike is not in their
best interests. They could finish up with a patch on their tie! This is dreadful legislation
and as we go through the clauses the Opposition may be able to convince Government
members that they should withdraw it. It is complex and it amends other Acts. I oppose
this clause.
Hon J.A. SCOTT: I express my distaste at the short title of the Bill because it is
misleading and cynical. Anyone reading the Minister's second reading speech will gain
the impression that the Bill is actually about giving land tidle to the traditional people of
this State. In spite of its title, this Bill is about the dispossession of Aboriginal people.
just one ethnic group in Australia. No other group has ever been singled out in this way
except in the public interest. In this case, in whose interest is it? It is certainly not in the
public interest. One of the briefing papers I obtained states that it is unfortunate that the
perceived needs of bankers and overseas investors is accorded such absolute priority in
Western Australia over the long tenn links of Aboriginal people with their country, as is
evident in the Western Australian Bill. That sums it up, because this Bill is not about
land title and traditional usage for Aboriginal people; it is about making it easy, not for
the people of Western Australia, but for the investors and bankers to obtain the land for
mining purposes. This Government has moved very quickly to prevent these people from
having to deal with the Aboriginal people who have been treated as second class citizens.
They are lucky that they are treated as citizens at all because they have not had that right
for very long.
The short title of this Bill suggests that Aboriginal groups will have the right of
traditional usage. The definition of traditional usage in the dictionary is something which
is passed on by oral tradition. Who will describe what traditional usage means in this
Bill? Each of the Aboriginal groups will be'able to make up the meaning of traditional
usage as they go along, and I hope they do. They will certainly need to make it up very
quickly. I doubt whether this Government will take any notice of what the Aboriginal
people describe as their traditional usage because it is not interested. One of the tragedies
of this Bill and its short tidle is that it grows out of a legal background. T'he Bill has been
put together by politicians, miners and lawyers for the mining companies. The problem
with that is that law is based on the theory of utility. I have a quote which outlines the
problems of the theory of utility as a system of ethics, of which there is very little in this
Bill. The quote is from the "Advanced Course in Yogi Philosophy" which is a series of
lectures at the Cambridge University by Ramna Charaka, and it reads as follows -

'Me third system of ethics rests upon the Theory of Utility, or what is known as
Utilitarianism, which latter word is defined as "the doctrine that virtue is founded
on utility," or "the doctrine that the greatest happiness of the greatest number
should be the aim of all social and political institutions."

In fact, the Minister's second reading speech reeks with dhat type of understanding. The
quote continues -

This is the theory upon which human law is supposed to be based. Blackstone,
the great expounder of the English Law, states that human laws are based upon
"the law of nature," which law of nature he tells us is based upon the laws of
God -

This Bill is based upon utilitarianism. However, that is forgotten because this Bill is not
offering Aboriginal people traditional usage, but a handful of silver - the Judas payout -
for their spirituality. That is not based upon the law of God. It is a very strange
interpretation. To continue -
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- eternal immutable laws of good and evil - which the creator causes to become
evident to Man by means of human reason. Blackstone goes on to say that "This
law of nature, being coeval with mankind, and dictated by God Hiinsclt is of
course superior in obligation to any other, no human laws are of any validity if
contrary to this; -

I would say this Bill certainly is. To continue -

- and such of them as are valid derive all their force, and all their authority,
mediately or immediately, from this original."

It certainly does not follow with this Bill. Rama Charaka goes on to say -
It seems so easy to speak of the "law of nature," but so difficuilt to apply that law
to details of life, and to administer it. Blackstone, himself, recognizes this fact,
and says: "If our reason were always clear and perfect, the task would be pleasant
and easy; we should need no other guide but this. But every man now finds the
contrary in his own experience; that his reason is corrupt, and his understanding
full of ignorance and error.

Once again, that applies to this Bill. To continue -

While it is true that the laws of a nation represent the average of its best
conceptions of ethics, still the conceptions change more rapidly than the law, and
the latter is always a little "behind the times" -

This Bill is about 20 years behind the times. To continue -

- as compared with public opinion and conception of right and wrong. And many
are the loopholes of man-made law, and the shrewd law-breaker may safely
commit almost any of the great offences against the current conceptions of
morality, providing he does it cleverly enough.

This is one of those clever Bills to do exactly that. Rama Charaka continues -

Some men have a code of ethics of their own, which holds that no "wrong" is
committed providing no law is technically broken, and so they scheme and plan,
aided by "able counsel," -

Does that sound familiar? To continue -

- to attain their ends without violating the letter of the law. This danger being
avoided, their consciences are easy. This is a very easy and simple theory of
conduct, for those who can live under it.

This Bill and this short title spring from exactly that basis. About the theory of utility
Rama Charaka says -

This theory often is attacked severely on the ground that it is a purely selfish
idea - that the basis of morality offened is "happiness" - the happiness of the
individual modified by the happiness of those around him - "the greatest
happiness to the greatest number," in short - and that such a basis fails to
recognize the higher destiny of man, being based entirely upon his earthly and
material existence.

Perhaps those members who participate in the parliamentary prayer group meetings
should take note of that.
Hon E.J. Charlton: I thought you would go to them - you have been quoting religion.
Hon JLA. SCOTT: This is philosophy and it is about ethics. I do not know whether the
Minister knows about these things. To continue -

Another objection urged is that acting under it the average man would be
impelled to get as much happiness for himself as possible, and to bestow as little
happiness upon others as he could help ...

Once again that is very familiar, is it not? It continues -
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Theoretically this objection might be correct, but, in spite of cold theory, man is
open to higher impulses and motives coming from regions of his soul that the
utilitarian philosophy, as well as its opponents, fail to recognize ... The
objectors hold that according to this theory a man working for the good of his
kind is the greatest kind of a fool, for he is throwing away his happiness and
material gain for a sentiment.

In short, we have here a Bil which is about money and possession, and little about
tradition.
Hon N.D. GRIFFITI-IS: I oppose the short title of this Dill. It is a denial of justice. The
Mabo decisions of the High Court, I suggest to the Chamber, were just decisions. They
were a proper enunciation of the common law as the common law is understood in most
jurisdictions which share the common law traditions. The decisions were no surprise and
should be no surprise to anyone who has any familiarity with the law that the High Court
was asked to decide on. This Bill, unlike the Mabo decision, seeks to visit injustice on
Western Australians. It is trying to deny history. Unfortunately, it is the latest incident
of the denial of history in Western Australia.
One of the eminent statesmen of the nineteenth century was Sir George Grey, who played
a significant role in the development of Western Australia and a very significant role in
the development of New Zealand. Much has been said recently about New Zealand in
this Chamber with regard to other pieces of oppressive legislation. I wish to refer the
Committee to some of the words of Sir George Grey, by quoting from a book entitled WA
Abo rigines 1622 - 1972. The book is normally located in the Parliamentary Library. I
refer to page 16. in which Sir George Grey in his chapter on the journals of two
expeditions of discovery in north west and Western Australia during the years 1837, 1838
and 1839 quoted from an extract from a letter addressed by John Dunnmore Lang to Dr
Hodgkin, an advocate in London of the Aboriginal races, as the document refers to the
good doctor. It was used by George Grey in his journeys to illustrate Aboriginal attitudes
toward land, flora and fauna. It states -

In short, every tribe has its own district, the boundaries of which are well known
to the natives generally; and within that district all the wild animals are
considered as much the property of the tribe inhabiting, or rather ranging on, its
whole extent, as the flocks of sheep and herds of cattle, that have been introduced
into the country by adventurous Europeans, are held by European law and usage
the property of their respective owners...

The document I have referred to goes on to quote from Sir George Grey under the
subheading "Grey's assessment of the early contacts". What he has to say in the
language of the nineteenth century is pertinent to the Chamber's consideration of the
short title of this Bill and, I suggest, pertinent to a number of matters we have dealt with
recently about the relationships between members of this Chamber and the Aboriginal
people of Western Australia. Sir George was commenting on matters pertaining to the
colony of the Swan River, as it then was, and the assessment of early contacts between
people who came here from across the sea and the Australians who were then living
there. He said -

Thbe first great fault committed was, that no district rules and regulations were
drawn up for the protection of the Aborigines.

I am using the language of the nineteenth century to illustrate the point. It continues -

Their land is taken from them, and the only benefit given in return is that they are
made British subjects - that is, having a right to the protection of British laws, and
at the same time becoming amenable to them.
In contemplating, then, the future destiny of the Australian races, at the same time
laying aside all thought of their amalgamation with Europeans, the prospect is
most melancholy - only two cases can arise; either they must disappear before
advancing civilisation, successively dying off ere the truths of christianity, or the
benefits of civilsation have produced any effect on them, - or they must exist in
the midst of a superior numerical population, a despised and inferior race.
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If we enquire into the causes which tend to retain them in their present depressed
condition, we shall find that the chief one is 'prejudice'.

This is mast pertinent, Mr Chairman. It continues -

The Australians have been most unfairly represented as a very inferior race, in
fact as one occupying a scale in the creation which nearly places them on the
level of the brtes...

Mr Chairman, we have had the misfortune of hearing these nineteenth century views,
which Sir George Grey correctly derides, being echoed in this Chamber very recently.
He continues -

... and same years must elapse, ere a prejudice so firmly rooted as this can be
altogether eradicated, but certainly a more unfounded one never had possession of
the public mind.

Sir George makes other observations about the evils visited upon our Australians who
lived here prior to people coming from overseas in the early part of the nineteenth
cen tury.
This unjust piece of legislation is evil in its intent, not only toward Aboriginal Western
Australians but also toward Western Australians in general. It is a misleading piece of
legislation, and those responsible for it engaged in great expenditure to mislead the
people of Western Australia. I received a document at an address I no longer occupy.
Somebody must have placed me on the Liberal Party mailing list. I have not taken
myself off it because I like causing them to spend money on postage. I received a
document which says "Land (Title and Traditional Usage) Bill 1993". I do not
understand this, because it has only 62 pages and the document I have before me with the
same title has 86 pages.
I am not a cynical person, but with this document of only 60-odd pages was a letter from
the Premier addressed to me. I do not get many letters from the Premier, so I was going
to phone him and thank him before I found out its content. There were lots charts telling
me all about the Bill. I think the taxpayer paid for these. I do not know if my colleagues
received these lovely charts, but they were sent to me as probably somebody the Liberal
Party wanted to get some money from. Along with those was a document termed the
"Land (Titles and Traditional Usage) Bill second reading speech" - I am not referring to a
document used in the other place but one sent to me through the mail. I have read this
document and I have read the second reading speech of Hon George Cash. There is no
substantial difference. I do not understand that. There are minor differences because the
document sent to me through the mail uses expressions like "Mr Speaker" and
Hon George Cash did not use those expressions. That is the only difference. We have a
second reading speech which is misleading. I know Hon George Cash did not mean it to
be, but it is. For that reason, apart from many others, this piece of rubbish should be
rejected.
Hon KIM CHANCE: When I spoke earlier I had to do so without the benefit of having
read the Bill. I have now done that and, indeed, I have tried very hard to understand the
principles behind it. The title mentions, but does not separate, the concept of title, or
instrument, of ownership and the concept of traditional usage. Although the short title
does not do that, the Bill and the effect of the Bill certainly do. Members should try to
find a mention of native title in the Bill after clause 7. One might be luckier than I was. I
did see it crop up once or twice, but effectively the phrase "native tidle" and the concept
of native tidle disappear very early in the Eml.
When I spoke earlier, I was invited by Hon Derrick Tomlinson to read carefully clause 7.
I am not sure whether he was tryig to tell me something specifically, but I took a preat
deal of interest in what clause 7 provides. It is the clause in which the basic work of this
Bill is carried out. I think perhaps Hon Derrick Tomlinson was trying to tell me to
concentrate on the words "who held", in the first line of clause 7(1)(b) and perhaps have a
look at what native tidle means because, as with any words in a eml, they do not
necessarily mean what we think they mean; they mean what the words say in the
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definition. The definition is on page 6 of the Bill and states that native tide means one or
more rights or entitlements of the kind recognised by the common law being rights or
entitlements (a) to the occupation or use of the land or (b) otherwise relating to land
exercisable by Aboriginal persons in accordance with Aboriginal tradition.
In other words to hold native title one must already have rights and entitlements. By
interjection Hon Derrick Tomlinson told Hon Tom Butler that one does not necessarily
have to prove one has native rights and entitlements because the Bill acknowledges they
exist. However, on reading that definition very carefully we find it says one must be able
to establish one has those rights in order to qualify for the rights of traditional use as spelt
out in clause '7(l)(b). Which Aboriginal person in Australia today can say he already has
rights, bearing in mined that clause 7(l)(b) becomes effective on commencement of the
clause; in other words when assent is given to the Bill? He must be able to say who he is
and on what land that tidle exists. Although Hon Derrick Tomlinson is right in the
general sense, the High Court has made the determination that native tide exists. It exists
to whom and on what land? We are in danger here of defining and pranting rights to a
group of people who are without definition at the commencement of the Bill. Perhaps I
have gone a little too far into that because it should be dealt with under clause 7. It has
worried me ever since I read it and I have taken advice on it, but that advice has not
reassured me.
I understand the attachment Aboriginal people have to their land; I share that attachment.
One of the mistakes indigenous people generally - not just Aboriginal people - make in
their judgment of people of Anglo-Celtic origin is that we cannot possibly understand
their attachment to land. I believe we can at least scratch the surface of understanding
and we can feel our own attachment to land. That has been referred to tonight with
respect to farmers' veto on mining. I do not necessarily hold the same views as my
colleagues on farmers' right of veto of mining, because I sincerely believe, and have
always argued in party circles, that farmers are entitled to a limited veto of mining.
Hon Doug Wenn interjected.
Hon KIM CHANCE: There are other members of our party who do not accept that.
Hon N.E. Moore: You brought in legislation when you were in Government to get rid of
it.

Hon KIM CHANCE: I did not, but I will let that go. I have already acknowledged I
have had some difference with other members of my party on that subject. In part that
comes from my understanding of the capacity of people to feel an attachment to land
such that they would feel compromised if other people claimed a right of use of that land.
In granting a right of traditional use as an alternative to an established right of ownership
of land, we have done something that in itself is bad enough. Some time has been spent
talking about that. However, what do we do then in this Bill with respect to that right of
traditional usage? In clause after clause we seek to subjugate even that limited right of
traditional usage. We qualify it, we limit it, we turn it around on itself in clause 8(2) and
wherever the right of traditional usage is inconsistent with existing use. In other words
where in a good year a pastoralist on the very edge of the pastoral zone may allow his
stock to run out to graze on vacant Crown land in the Simpson Desert or the Great Sandy
Desert, that is an established existing use. If an Aboriginal group traditionally used a
reasonably safe water hole on that vacant Crown land it could be argued by the station
owner just to the west of that line that Aboriginal use of that water hole is inconsistent
with existing use. It would not matter that the same race or family group of Aboriginal
people had been using that water hole for 30 000 or 40 000 years. The fact would be that
their right of traditional use of that water hole would be limited by the existing use
established over the past 60 or 70 years.
In clause 17, we find that the right of traditional use is further limited by two factors.
Eirstly, it is subject to general laws and, secondly, it is subject to the existing use factor
that I referred to in clause 8(2). Clause 19 provides that even on land to which
Aborigines have been granted the right of traditional use they do not own the water.

8286 (COUNCELI



[Tuesday, 30 November 1993] 28

They do not own the right ta take water; it is not their water. Is it the station owner's
water? After all, it is vacant Crown land.
Hon CHERYL DAVENPORT: I also oppose the short title as Iloppose the total Bill. It
is still not too late for this legislation to be withdrawn. It does not respond to the High
Court's decision on Mabn. It seeks to restate the concept of terra nulius. In common
with Hon Tom Stephens, I grew up in a small Western Australian country town where I
attended the Pinjarra High School. The Aboriginal kids with whom I went to school
were same of the most victimised kids that one could ever meet. They were victimised
not only by kids in the playground but also by teachers. If they were flat good at sport.
they were treated more like animals than human beings most of the time. I have to say
that 30 years down the track, although those situations may not occur to the same extent
these days, things have not changed much. Once again we have a conservative State
Government selling out Aboriginal Australians in favour of non-Aboriginal Australians
and their interests in mining and pastoral industries.
It has been brought to my attention an several occasions that those instances that I talked
about when!I was in high school between the ages of 13 to 15 are still occurring. Today,
primary school children in Western Australia art referring to Aboriginal kids as "Mabos".
It is an absolute disgrace that, in this day and age, that sort of racism is still rearing its
head. It is commonly known that Western Australia is one of the most racist States in the
Commonwealth. The Court-Hassell response to the High Court decision has done
nothing to build links between Aboriginal and non-Aboriginal Australians. On the
contrary, Premier Court's statement about backyards being subject to native title claims
is one of the most divisive statements to be uttered during the whole debate. The fact that
John Hewson used the same rhetoric in his recent response to the Prime Minister's
statement to the nation is even more irresponsible.
What a disappointment this State coalition Government together with the Federal
Opposition response to the Mabo High Court decision must be to my colleague in South
Metropolitan Region, the Liberal member for Tangney, Daryl Williams, QC. He must be
regretting his decision, given that he at least has had a responsible approach to this
historic and sensitive decision made by the High Court The coalition response at both
State and Commonwealth levels to the Mabo, High Court decision both legitimises and
perpetuates the racist attitude that has been evident in this State over many years.
As I said earlier, this legislation is about reinstating the concept of terra nullius. It is
about State's rights and takes no account of human rights. I have nio doubt that this
rushed vested interest legislation, when passed, will be found to be in serious breach of
the Commonwealth's Racial Discrimination Act. Because of the intransigence of
Premier Court and this Government, there will be court challenges. That will be the
reason that this response to Mabo is a problem for Western Australia. It will not be
because of the Federal Government's decision but because this legislation is a one way
ticket to the High Court.

I wonder why the Premier could not do the decent thing by Aboriginal Australians and
recognise their rights to native title by for once putting aside political differences and
negotiating just outcomes for all. It astounds me. Other countries did it years ago. It is
time that Western Australia got into the twenty-first century. It is time we non-
Aboriginal Australians actually did what Captain Cook was instructed to do in 1776. I
quote from Henry Reynolds' The Law of the Lend, chapter 2, entitled "By What Tenure?"
under the subheading 'With the Consent of the Natives" -

For his expedition of 1776, Cook was instructed that he was with the consent of
the Natives to take possession, in the name of the King of Great Britain, of
convenient situation in such countries as you may discover, that have not already
been discovered or visited by any other European Power ... But if you find the
Courntries so discovered are uninhabited, you are to take possession of them for
His Majesty.
It was all there. Discovery gave not land but only the right to negotiate for land.
Natives were assumed to be in possession and therefore with property rights.
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Only uninhabited lands were without owners. Clearly Cook's instructions
accorded not only with current practice but with accepted principles of
international law.

It continued further -

Land rights were respected on the fringes of settlement in Canadian provinces and
American colonies ... on inhabited Pacific Islands, the north-west coast of
America and the south-west coast of Africa - but not on the south-east coast of
Australia. They were officially confirmed in 1785 and internationally recognised
in 1790 but not in 1788. Why? Perhaps the absence of any European competition
made a difference. If other powers had already negotiated for Aboriginal land, as
was the case on the African coast, the British would have been forced to follow
suit. If a Spanish navigator had sailed along the east coast before Cook and made
a claim by discovery the British may well have appealed over the heads - or was it
under the feet? - of their European predecessors to the right of the natives in
possession to cede portions of their territory.

Finally, I quote into the record this open statement to Western Australian members of the
Legislative Council that all members received today -

The Australian Association for Research in Education held its annual conference
at the Esplanade Hotel in Frernandle, 22-25 November, 1993. A group of
delegates at the conference attended a Forum to consider issues related to the WA
State and Federal legislation on Native Tide. The group unanimously endorsed
the following statement:

This Forum calls on the Western Australian Government to respect the
spirit of the High Court's Mabo decision and support the Commonwealth
Native Tidle legislation.
It calls on the members of the WA Legislative Council to vote against the
Land (Titles and Traditional Usage) Bill, 1993, in an effort to achieve a
morally just and lasting reconciliation between indigenous and non-
indigenous people of Australia.

I oppose the short tidle of the Bill for all those measons.
Hon J.A. COWDELL: It is my duty to comment on the short tidle of the Bill and give a
vinaigrette, as Hon Tom Helm would say.
The Land (Tidles and Traditional Usage) Bill - what an inappropriate tidle. There is not
much tidle attached to it, not a great deal of traditional usage involved, when one
considers the exclusions, nothing at all about Aboriginal interest, and not much of a Bill
in terms of bringing credit on our parliamentary institution. The tidle of the Bill has the
appearance of conferring some grant of tidle, but its major feature is the extinguishment
of native tidle in Western Australia. Richard Court's Government seeks to extinguish
native tidle in a racially discriminatory fashion. This is a sort of final solution - a strategy
dear to the heart of the extreme rights. Indigenous Australians should never forgive the
Liberal and National Parties for opting to complete the process of their dispossession
which the High Court condemned as one of the darkest aspects in the history of this
nation. The Bill before us does not stand up either intellectually or morally. There is not
much title attached to it, but more a mass extinguishment.
The centrepiece of the Bill is the wholesale and compulsory extinguishment of native
tidle, which is vastly different from the extinguishment of title in some particular cases. I
refer, for example, to a freehold grant being validated or a piece of land being
compulsorily acquired for some public purpose. That extinguishment has particular
guidelines and safeguards attached to it. The extinguishment of tidle in this Bill sweeps
away native tide across the board. It is no use saying that all this is acceptable because
Aboriginal people will get an equivalent statutory right; obviously this is no equivalent to
native tide.
The so-called traditional usage rights do not, and never can, amount to a proprietary
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right- Of course, there is not much traditional usage available when one considers the
exclusions. Traditional usage rights are deliberately pitched at the lowest level; for
instance, the Bill allows the freehold or leasehold to be issued over native title, making
the Government's Aboriginal title capable of being taken away and given to a third party
without compulsory acquisition procedures and protections that any other landholder in
Western Australia would expect. The Minister is given a virtually unfettered discretion
to disregard Aboriginal interests. All this is being done without any prior consultation.
Of course, the Government traditionally talks a lot about the rule of law, and the right of
private property. However, that seems to be strangely absent in this Bill.
The Bill is parochial to Western Australia; it does not embody the sort of national
approach that is needed on the Mabo decision of the High Court. Of course, the Bill has
nothing to say, particularly in its title, about Aboriginal interests. Perhaps this was put
most succinctly by the Prime Minister in his statement to the House of Representatives
the other evening, when summarising the absence of any reference to Aboriginal interest
in this legislation and/or title. I quote -

..and no stinking, rotten, foul manoeuvre by the Western Australian
government will see Aboriginal people rubbed, pilfered or thieved of their land as
you are complying in that to do so. That is why we will triumph with this bill of
principle, -

That is the national legislation. He continued-
- and why the nation will embrace it for righting a wrong 200 years in the making.
The stain of that wrong has to be finally put asunder by a decent decision with a
good piece of Commonwealth law.

The Prime Minister identified, succinctly as usual, the particular absence of reference to
Aboriginal interests in this Bill and in its title. Clearly, if one looks at the Premier's
speech when introducing the legislation, it can be seen that it contains a mention of
everything but Aboriginal interest. It refers to the Federal Government, discrimination
against Western Australia as an entity, Crown right to absolute ownership of all land, and
obscure sections of the Commonwealth Constitution dealing wit laws applied to people
of particular races, but seldom makes a mention of the interests and concerns of
Aboriginal people that the High Court was dealing with in its determination.
Of course, this particularly titled Bill does not do us much credit when it comes to our
parliamentary institutions. It was a rush job in the extreme. We have heard justifications
for rushing this Bill through and using the guillotine for the first time in the history of
this House, and for panicing at the approach of the Federal Greens (WA) close to the
Western Australian border. Of course, in defence of this rush mention was made of the
activities of the Commonwealth Parliament. I conclude with reference to the comments
of my friend and colleague, the Leader of the Government in the House of
Representatives, who spoke about the procedures in Canberra and in Western Australia.
Hon Kim Beazley said -

As I pointed out, there are very material differences between the situation here
and that in Western Australia. Firstly, we have had three days of debate here as
opposed to one evening's debate in the Western Australian legislative council.
Secondly, this is not the House of review; this is the legislative house where the
government programs its legislation.

I ant referring to the comparisons made by the Leader of the House of Representatives.
Hon Kim Beazley continued -

The biflwill proceed from this place to the Senate where itwiflieside until at
least the middle of December and be extensively discussed.
in the house of review in Western Australia, the Liberal Parry keeps justifying its
massive malapportionment on t grounds that it has a voting strength of 3 1/2 to
1. It justifies this weighting of rural districts in Western Australia by saying, 'We
know how to use a house like this. We stand back independent as a house of
review. We allow our house of review to deliberate at leisure, unencumbered by
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guillotines, to consider what is produced by the majority in the governing house -
the governing chamnber'.

He clearly identifies the situation surrounding the advent of this particular Bill that
brought no credit upon our parliamentary institutions last week.
Hon TOM HELM: Along with my colleagues, I object to this Bill and oppose the short
title. I do so because the short title is a reflection of this Bill which is really an
objectionable piece of legislation which should be condemned for what it is.
This is the most inappropriate title for a Bill that one could ever come across. it refers to
tides and traditional usage, but when one reads the Bill one finds it contains nothing that
will help to give title to those people who have had traditional use of their land - even on
an ad hoc basis - for fishing, cultural activities, practising their laws, and coming together
in meeting places. It is always at the whim of either a station owner or a mine manager
or whoever may have responsibility for fencing off a piece of couniry. This Bill contains
nothing that would give the Waiman people in the Kimberley the right to go onto Texas
pastoral station to practise some of things they have traditionally done for many years. It
is difficult for rue to understand, and impossible for members opposite, that Aboriginal
traditions and cultures may not follow an annual, biennial or even a five year progression,
but nonetheless the ability of people to get to the places where they practice their culture
is a very important aspect of the way those people live. This Bill contains nothing that
will give those people the right to continue their traditions and culture.
It talks about methods of compensation, but basically it comes down to the whim of a
political creature - a Minister of the Government of the day. This Bill proposes that the
Minister be the final triter. Today I received a message about a proposal to lock the
gate across the salt ponds at Leslie Salt. That would prevent Aboriginal people front the
Hedland area going to a fishing spot they have been going to for a long time, and from
going to burial grounds that existed before the ponds were constructed. During the 1947
strike there were work camps and flush water springs on land that enclosed the salt
ponds. The introduction of the salt ponds and levy banks increased the level of water in
those areas, and Aboriginal burial grounds where Aborigines had been buried in the
traditional way - that is, in shallow sandy graves - were found. I ant not making any
accusations now, but concerns have been expressed by another Aboriginal person that the
rights to that land are being denied to those people in the Port Hedland area. This Bill
proposes that the final arbiter on what is right and proper, what is cultural, what is
traditional, and what is the proper way to deal with those matters is a Minister of the
Crown.
Hon Doug Wenn: That is dead right.
Hon TOM HELM: We are not saying everything would be well if it were a Labor Party
Minister of the Crown. It would not make any difference front which pary the Minister
of the Crown came. Thie Federal legislation comes closer to providing for a fairer
society, one that will have justice on its side. What is being proposed in this Bill is the
taking away of native tide, the extinguishment of native title with some right to
compensation put in its place.
T'he clause that discusses the traditional use of the land addresses some future traditional
land usage. The Bill does not say how traditional usage is deternined, or what sort of
criteria will be used. The Federal Governtent's proposal contains criteria for judging
traditional usage and the H-igh Court gave certain criteria, but nothing in this Bill lays
down the criteria on which to determine traditional usage somewhere down the track; it
does not matter, because the Minister will be the final arbiter. This Bill has nothing to do
with tides and traditional usage; it has to do with a philosophy, with this Government
continuing with the last 205 years of occupation of this country. It states that somebody -
a non-Aboriginal person - will know what is best and will be the final arbiter of what is
best for an Aboriginal person. That sort of philosophy was espoused by Hon Ross
Lightfoot when he talked about Aboriginal people being at the lower end of the
civilisation spectrum. It continues the belief that for their own good Aboriginal people
need somebody else to make the decisions for them, because that is what is being
proposed in this Bill. That is what the Labor party finds objectionable.
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The title of the Bill does not reflect by any stretch of the imagination somebody's right to
title over something. As was pointed out by way of interjection by one of the powers of
darkness on the benches opposite, everyone has native tidle; it is a matter of having that
title proved in a court of law. This Bill proposes the opposite to giving people title. It
also proposes the opposite to having the ability to pursue traditional usage. How can
somebody, particularly a politician, who is not an indigenous person be the final arbiter?
I do not know of any politicians who have training in anthropology. Ernie Bridge might
be an appropriate person to be the Minister. However, Ernie Bridge would not accept
that job. He is on record as saying he will oppose this Bill to his dying day. The best we
can do as human beings is to try to appoint people who will represent the best interests of
all those concerned in the Stare - non-Aboriginal people and Aboriginal people. A
Minister of the Crown is a political animal. He would not be Minister if he were not.
Whether one be from the Labor, Liberal or National Parry, to be a Minister one must
have the political nous to get into that position. It would be in a Minister's best interests
to keep on pursuing the line that got him or her into that position in the first place; that is,
the ability to make political decisions, not decisions in the best interests of people who
may have some claim or some traditional usage over land.
Would traditional usage cover a place where young men go before they go through
ceremonies under Aboriginal law? I can speak only about what happens in the north
west of the Stare, not for any other part of the State. In the north west there are places of
significance, and their only significance is as a place where young men go before they
start taking part in ceremonies. Will a Minister of the Crown who has never lived in the
north west, who has never been exposed to that pant of Aboriginal tradition or law, be
able to make a balanced judgment about tr-aditional usage? This short tidle is the most
contemptible description for a Bill one could ever come across. If members opposite
have any integrity they should put this Bill where it belongs or give it a description that
describes its intent. There is no intention in this document to give the first Australians
the rights that they so deserve - not even the Mabo Bill that has been presented by the
Federal Government does that. That is well accepted. Prime Minister Paul Keating
accepts that, as do many Aboriginal people. This Bill comes nowhere near it. It is a
recipe for disaster.
Hon J.A. SCOU1: I thought that perhaps I might have been unfair when I said the title of
this Bill has nothing to do with what it was about. I had only just realised the irony of it.
I now understand that the traditional usage envisaged in this Bill is in fact the traditional
conservative colonial usage. This Bill wil bring about the use of land in a way which firs
into that exploitation of this country and has little to do with the cultural development of
this country. Aboriginal elders complained some time ago about the fact that they were
not consulted about Keating's Bill. They expressed the hope, quite ironically, that the
Premier would assist diem in having sonic voice in this matter. They now say that -

THE MABO COURT CASE IS NOT ABOUT MONEY.
ACCEPT THE PAYMENTS AND THE LAND WILL BECOME EMPTY OF OUR RELIGION
AND CUTURE AND IT WILL BE DESTROYED...
THIS LAND WE HAVE A PLACE IN IT. IT IS OUR HOME. WE CAME OUT F I. IT IS
OUR MOTHER. YET WE HAVE GOT TO SIT HERE AND TERMS BE DICTATED TO US
AND LEAVE IT TO YOU. THE WHITE MAN, TO DECIDE WHO WILL LIVE AND WHO
WILL DIE WITHOUT SO MUCH AS SPEAKING TO THE RIGHTFUL OWNERS, THE
TRADITIONAL GRASSROOTS PEOPLE.
IT IS THE 4TH WAVE OF DESTRUCTION AGAINST US THE ORIGINAL OWNERS TO
DESTROY OUR ANCIENT RELIGION AND CULTURE.

First wave - Taking our land, slaughtering and raping.
Second wave - Locking us up and taking our children.
Third wave - Forcing your education and lifestyle on us to assimilate.
Fourth wave - Destroying our Cultural Beliefs and Religion and Law).

It is the final decision against us. lI is your final solution. WAR HAS BEEN
DECLARED AGAINST US BY YOU AND YOUR GOVERNMENT.
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The second reading speech states -

Since the foundation of Western Australia, land management has proceeded on
the basis of two fundamental principles. The first is that, on the acquisition of
sovereignty over Western Australia, the Crown acquired the absolute ownership
of all land within the State. The Crown became the sole source of title to such
land, and held the exclusive power to graint tidle to all land. The second principle
is that no title to land in Western Australia has existed other than title granted by
or under the Crown. Since the foundation of Western Australia, its people have
regarded such title to land as unchallengeable. They have conducted their affairs
accordingly, confident that land titles derived from the Crown were secure.

However, the speech forgets to mention that when it refers to "its people" it is referring to
a handful of white people and not Aboriginal people, because the Government did not
seek the opinion of Aboriginal people. Therefore, we know straightaway that the
foundation of this Bill is flawed because it is morally unjust and has been decided by a
handful of people.
IT second reading speech states also that -

It is in the interest of everyone, Aboriginal and non-Aboriginal, that uncertainty
be removed and that the land of Western Australia be governed by one system of
law, controlled under the Parliament elected by all Western Australians. This
State is not going to have divided territory. It is not going to have divided laws.

However, oddly enough, this Bill will bring about exactly that. We will have two sets of
laws - Commonwealth laws and State laws - both of which could have been enacted with
a little more consultation with the people who will be most affected. We will have
extremely divided laws. In fact, each time the traditional owners who are about to be
dispossessed by this dispossession Bill - that it what it is, and the Government should
have the courage to call it that - seek redress, we will have court cases, because without
the backing of the Federal Government, many aspects of this Bill will be impossible to
implement
I do not think for a moment that this eml is intended to do anything other than take away
the rights of Aboriginal people in case they veto mining applications in this State. We all
know that the reality is nothing like that asserted by the Government and the mining
industry in their advertisements. Far from Aboriginal people being able to obtain huge
sections of this State by acquiring title to land, they will be able to obtain only limited
area. it is true that in some of those areas they will be able to veto mining applications,
but they will not have anything like the amount of land that is held in pastoral leases in
this State. Hon George Cash has stated previously that 38 per cent of Western Australia
is under pastoral lease.
The CHAIRMAN (Hon Barry House): Order! I have been very tolerant in the debate so
far, but I draw your attention to the fact that we are discussing the short title. Therefore,
you need to confine your comments to the short title.
Hon L.A. SCOTTl: Mr Chairman, I was trying to describe how the short title and the Bill
relate to one another, and that is fairly difficult to do without wandering off occasionally.
It is claimed in the second reading speech that this Bill will be good for the economic
development of this State. I have heard Hon Ross Lightfoot say that we will give back to
Aboriginal people their rights of native title. However, we know that is not true. I have
spoken to a few lawyers who say that is not the case. What will happen under this Bill is
analogous to taking away someone's house and saying, "You can come back at night
time and sleep in the garage, and are we not nice for giving that to you", and on some
nights the Minister will say, "I do not want you to sleep in the garage because I do not
feel like letting you do that".
T'he tidle of this Bill may be accurate, but it mnay also be a description of a traditional
usage of the colonial variety, and that is all it can possibly be, because there is nothing in
this Bill for the traditional owners of this State.
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Hon P.R. LIGHTFOOT. It will not come as a surprise to members opposite when J say
that I support not only the Bill but also the short title.
Hon N.D. Griffiths: I am surprised.
Hon T.G. Butler: I thought you would be able to support our line of thought.
The CHAIRMAN: Order!
Hon P.R. UIGHTFOOT: Of every speaker on the other side, not one spoke about
anything good in the Bill. Some were completely confused when we were talking about
the short title. None spoke about die fairness and equity for people other than Aboriginal
people. The Bill was never designed just to protect Aboriginal people, although thar is
the effect of the Bill. Extinguishment of native title was spoken about so passionately by
members opposite, particularly by Hon Hick Griffiths, who pitted himself against four of
the most eminent legal minds on constitutional law in Australia.
Hon T.G. Butler: With a great deal of success.
Hon P.R. LIGHTFOOT- He said that the Bill would not work and insulted those
members of the Bar. He talked about Mr Chris Hum phiy from Mallesons Stephen
Jaques, as did Hon AlBamnah MacTiernan. It is just as well that they have a job here. My
advice to them is that they should not give it up because they would never get a job on
the Terrace.
Several members interjected.
The CHAIR.MAN: Order! I ask members opposite to cease interjecting.
Hon P.R. LIGHTFOOT: Talking about traditional usage. the noise that came from
members opposite reminded me of a pack of dingoes. Mr Bruno Carnarri from Freehill
Hollingdale and Page was another eminent barrister whom the two lawyers opposite are
pinting themselves against when they say that the Bill Will not work. They implied that
these men were frauds. I think that is disgraceful. They also talked about Mr Colin
Howard, QC, not only an eminent barrister on matters pertaining to our Constitution but
internationally recognised as an authority on the Australian and the States' Constitutions
respectively.
Hon A.J.G. MacTiernan inteijected.
Hon P.R. LIQHTFOOT: It does become Hon Alannab MacTiemnan to yell, particularly
when she goes florid in the face. She is much nicer when she has that pink hue about her.
Mr S.E.K. Huirne was another eminent banrister whom members opposite put down in
their usual rhetorical way.
To advance the cause of the Land (Titles and Traditiona] Usage) Bill, I say that it is
designed to protect all Western Australians. No-one opposite spoke about that. There
are many disfranchised Western Australans or Western Australians who will be more
disfranchised, and a large number of those people vote for the Labor Party. If members
opposite feel so strongly about this Bill, will they repeal it?
Hon T.G. Butler- It will be struck down.
Hon P.R. LIGHTFOOT: Members opposite are condemned by their own silence, by
their own ambiguity, by their failure to answer properly, by their incoherence.
Several members interjected.
The CHAIRMAN: Order! Let us get back to the short tidle. If Hon Tom Butler would
stop his intezjections, we would make some progress.
Hon N.D. Griffiths: I do not want to inteiject.

The CHAIRMAN: Order! You cannot interject.
Hon P.R. LIGHTrFOOT: I wanted to speak at some later stage in the debate about clause
7 but because it has been debate here tonight - and lest by our silence we somehow in
some convoluted way have some sort of concurrence with the usual duplicitous way that
members opposite talk - let me say that the Bill does extinguish native title. It proposes
to extinguish native tidle. Clause 7 states -
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(1) On the commencement of, and by operation of, this section -
(a) any native title to land that existed immediately before that

commencement is extinguished, and -

That is fair enough; that is plain English; there is nothing ambiguous about that even for a
couple of smart lawyers -

(b,) the members of an Aboriginal group who held native title to land
immediately before that commencement become entitled to
exercise rights of traditional usage in relation to that land uinder
and subject to this Act

The argument of members opposite is that that is not enough.
Ron AJ.G. Macriern Absolutely.
Hon P.R. LIGJHTFOOT: The argument is that the legislation does not give people
enough. What do members opposite want for native people under this Bill?
Hon N.D. Griffiths: Justice.
Hon P.R. LIGHTFOOT: Do members opposite want the old British system where people
own a wedge shape from the heavens, including the fowl of the air, down to the centre of
the earth, including all minerals? Is that what members opposite want? Is that
traditional? Of course, it is not traditional. What a lot of rubbish!
Hon A.J.G. Macflemnan: Don't shout.
Hon P.R. LIGHTFOOT: We amt talldng about traditional usage. There is nothing
ambiguous about that.
Hon T.G. Butler: You are blushing.
Hon N.D. Griffiths: He is embarrassed by his own argument.
The CHAIRMAN: Order!
Hon P.R. LIGHTFOOT: fI can get a word in, I will ask: What is native title?
Several members intrjected.
The CHAIRMAN: Order!
Hon P.R. LIGHTFOOT: It is said by the High Court that native tidle -

Several members interjected.
Hon P.R. LIOHTFOOT. I could be goaded by that but no-one has said that the
Opposition will repeal the legislation if it gets into power.
Several members interjected.
Hon P.R. LIGHTFOOT: Anyone else going to repeal it?
Several members interjected.
The CHAIRMVAN: Order! The interjections from members on all sides of the Chamber
are out of order.
Hon P.R. LIGHTFOOT: What is native tide? It is said by the High Court to be a form of
right to land. This right to land is based on tradition and customs. It is not constant from
place to place; it can vary according to the customs and the usage among the Aboriginal
and Torres Strait Islander people making the claim. It is not land tidle as we ktnow, it but
more land usage. I stress: It is a land use. flat is what native tidle is. We have never
denied that I have never denied the right of Aboriginal people to have land use of that
nature, and I have had a lot more to do with native people than most members opposite. I
hope this is not the kiss of death for Hon Tom Stephens.
Hon Tom Stephens: It might well be, so don't say it.
Hon N.D. Giriffiths: He is a nice, charitable man.
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Hon P.R LIGHTFOOT: Okay, I will not,
Hon Tom Stephens: Thank you.
Hon P.R. LIGHTFOOT: It is said that Aboriginal people art now seeking to convince
the community that native title gives exclusive possession of the land, that they are
raising native title to equate to land titles as we know them, That is not right- This Bill
brings some semblance of sanity back to a debate that has been so emotionally charged
that it has lost recognition of the thrust of the Bill. I will have a few more words to say
on the subject, particularly those that rebut the inane drivel that my opposite numbers art
so prone to talk on many occasions.
Hon GEORGE CASH: As I expected, the members who commented on the short title
extended debate more than might have been intended However, that also might be a
ploy currently being used by the Opposition in respect of this Bill.
Hon John Halden: You encouraged Hon Tom Stephens. You did not give him leave.
Hon GEORGE CASH: Hon Tomn Stephens spoke at length on the short title. He gave us
an insight into his early history in New South Wales, the period he spent training in the
priesthood, his later studies at the Australian National University, and his entry into
Western Australia to the Kimberley region where he worked closely with Aboriginal
people. He talked of his election to this Parliament and his continued interest in
Aboriginal affairs. Members of this place will accept this as fact; it is not new to us for
Hon Torn Stephens to speak on matters that affect the Aboriginal community, He
claimed that the Bill would breach the Racial Discrimination Act. I disagree, but clearly
my view will not necessarily change the view of Hon Tom Stephens, at least not tonight.
He talked about the Bill in its present form being no more than an expensive ticket to the
High Court, and that we can expect challenges to be made in respect of the Bill. If that is
the case, that will be die way it is. Again, we believe the Bill will stand up to any
challenge either in the High Court or the Supreme Court in due course. Hon Alannah
MacTieman seemed to be saying that the Bill abolishes common law rights without any
compensation. That is not my reading of. the Bill; there are provisions for compensation.
Hon A.J.G. MacTiernan: The exchange of statutory rights is not an appropriate
exchange. The schema of the Bill was to say that common law rights are equivalent to
statutory rights. I say that statutory rights are not equivalent. Therefore, compensation
should be payable.
Hon GEORGE CASH: The High Court decision on Mabo considered the equivalent
provisions of the Queensland land Act and said that it did not prevent the lawful use of
land, whether at common law or indeed by Statute. That is perhaps something Hon
Alannah MacTiernan might like to contemplate before we reach the question of
compensation.
Hon Doug Wean believed the Bill should be withdrawn; that, again, it would be
challenged, and that the Government would lose. Hon Tom Butler suggested the Bill did
nothing for Aboriginal people. He argued that the Mabo decision existed, whether the
Government liked it or not. He will find the Bill recognises. the decision of the High
Court, and that is the very reason the Bill is here.
Hon T.G. Butler: It took a lot of kicking and screaming to get here.
I-on GEORGE CASH: We acknowledge that the High Court made a decision -

Hon T.G. Butler Only in the past couple of weeks.
Hon E.J. Charlton: That is because your mob in Canberra tried to railroad another deal.
Hon GEORGE CASH: Hon Jim Scowt opposed the tidle of the Bill. He seemed to believe
the Bill was designed to benefit big business; that is, anyone with capital. That seems to
be a common trend in statements he makes in this place. Apparently if one is a person of
any material wealth, one receives black marks from Hon Jim Scott Apparently, no credit
is due to anyone who ends up with some capital. He said that the Bill was not designed
for Aboriginal people. and then read a dissertation of someone's comments on ethics.
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Hon J.A. Scan: You attain spirituality; you cannot buy it
Hon GEORGE CASH: Perhaps if the member gave me the notes he read out, I could
understand them a little bette - given the interjections. All I got from it was that the
member was reading a dissertation on ethics.
Hon Nick Griffiths opposed the Bill. He seemed to imply that anyone with a knowledge
of history would recognise that there was Slways a notion of native title in Australia. He
seemed confused about why it had taken 20O years for the High Court to recognise the
notion of native title. He later claimed that be had received a copy of the Bill from the
Premier. He said it did not appear to be the same Bill that we are debating tonight To
clear up any confusion by Hon Nick Griffiths, I am quite sure it is not the same Bill that
we are debating tonight. If be refers to the number on the cover of the Bill it might
confirm that it is the Legislative Assembly Bill which was distributed. The member
knows as well as anyone that amendments were made in the Legislative Assembly, which
are now incorporated in this Bill. All the feigning by Hon Nick Griffiths tonight was
really no mome than that. It was an act on his part to say he had received a letter from the
Premier. If the receipt of a letter firom the Premier does something to the member,
perhaps I could get the Premier to write to the member more often.
Hon John Walden: I sent him to a doctor shortly afterwards. He had an incurable disease
after receiving that letter.
Hon GEORGE CASH: He lost his voice last week.
Hon Kim Chance spent time discussing clause 7 which deals with the replacement of
statutory rights for traditional usage, and referred to clauses 7, 8 and 17. We will deal
with those matters in due course. I recognise his comments in that regard. Hon Cheryl
Davenport referred to her earlier life in Pinjarra, and stressed also that High Court
challenges were inevitable.
Hon Bob Thomas: You want a High Court challenge!
Hon GEORGE CASH: We will get one, whether the member rushes off to find one or
not. Enough guarantees have been given of a challenge in due course. There are enough
lawyers mn Australia who believe that the Mabo decision has created an industry for
lawyers; so I am sure we will see a challenge in due course. Hon Cheryl Davenport
mentioned the Canadian experience in respect of native title1 and other countries that had
experienced similar situations relating to the question of Aboriginal lands.
Hon John Cowdell surprised me tonight because I thought we would hear a more erudite
dissertation from him. He commented that there was not much in the short title. He then
referred to the Prime Minister's recent outrageous statement in the Federal Parliament
about the Bill being guillotined through this place. He made reference also to comments
by the Leader of the House in the House of Representatives, Hon Kim Beazley, who
claimed that we had guillotined the entire Bill. It is interesting that last week in the
House of Representatives during question time the Prime Minister tried to convince the
world that in fact the guillotine that bad been applied was to the Bill and that there would
be no more discussion whatsoever. He was wrong in that case - unless of course we are
discussing some other Bill tonight!
Hon Bob Thomas: He must have telephoned Hon Bob Pike.
Hon GEORGE CASH: Perhaps he was talking to Kim Beazley, who also got it wrong.
Later on I will read the urgency motion that Kim Beazicy moved in the House of
Representatives some time ago to cover numerous Bills. They do not muck about in that
House; when the Leader of the House declares urgency on Bills, the Government lists the
Bill, a time limit is set, and if members do not fit into that time, bang it is all over as the
guillotine falls.
Hon Bob T1homas: How about the Premier's motion in the Legislative Assembly on
Thursday when he described us as cenbilists and accused us of treason and so on?
The CHAIRMAN: Order! Members will refer to the Bill.
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Hon GEORGE CASH: Hon Tom Helm suggested that the Minister can extinguish
people's rights. In that regard I chink he was referring to clause 26; however, he
neglected to say that any action by the Minister in that regard requires procedural
fairness, and would probably lead to compensation. 'Me legislation contains provisions
to take care of that aspect.
Hon Tom Helm: He is the final arbiter.
Hon GEORGE CASH: This could be related to the Public Works Act. By way of
delegation die Minister for Lands often signs authorities to resume land from people
throughout the State. That takes away or impairs people's rights, and that is why the
Public Works Act contains compensation provisions. It is exactly the same with this Bill,
although it is not the same wording; the concept of compensation is included when
people's rights are impaired or taken away. Hon Ross Lighitfoot referred to one of the
most important aspects we must recognise regarding this Bill; namely, that it was not
dreamt up overnight - it has been worked on for almost six months, and this is the Bill's
eighth draft.
Hon TOG. Butler: And you still did not get it right.
Non GEORGE CASH: The Bill has been refined through chat process, and legal advice
has been obtained from within and outside this State. The Bill is designed so that
Western Australia retins its constitutional right to manage its own land. The Bill is
designed to ensure chat we protect what we have in this State and that the State
Government does not hand over our constitutional rights to the centrlist Government in
Canberra.
Hon J.A. Scott: Could you not have done that in consultation with the Federal
Government, like other States?
Hon GEORGE CASH: Does Hon Jim Scott remember what happened last Wednesday in
this place? I held up a copy of a Bill, which I show him again. This Bill refers to native
title and was proposed by Senator Chamarette.
Hon Tom Helm: It is the bum steer legislation.
Hon GEORGE CASH: Hon Jim Scott admitted that he knew something about the
legislation, but he forgot to tell the Chamber about it when we were discussing this Bill.
Thze member cannot talk about consultation, because clearly he is not in the business of
letting this place know what his colleagues in Canberra are doing.
Hon J.A. Scott: Do you know what the purpose of that Bill is?
Hon GEORGE CASH: It is to prevent Western Australia enacting its own legislation.
Hon J.A. Scott: It is to stop the Federal Government mushing through its legislation.
Hon T.G. Butler: You knew it was never going to happen.
Hon GEORGE CASH: I did not know that it was never going to happen. I know that the
Greens (WA), the Democrats and ocher minor parties make deals behind closed doors
with the Australian Labor Party. Anything could have happened. It is disappointing that
Hon Jim Scott, the only Greens (WA) representative in this place, was not prepared to
admit he had knowledge of the legislation earlier in the day before I received a COPY Of iL
Hon J.A. Scott: You did not ask me.
IHon GEORGE CASH: The member's pleas for consultation leave me wondering what it
is all about. I thank members for their contribution to the debate on the short title of the
Bill. We now have the opportunity to debate the Bill clause by clause, and based on the
timnetaken to deal with the short title we should be fnished by 24Decemberl The
Government is keen to see the Bill progress as rapidly as possible, and I ask Opposition
members to bear that in mind.

Division
Clause put and a division called for.
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Bells rung and the Committee divided.
The CHAIRMAN: Before die tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (16)
Hon "ome Cash Hon PAR. lightf oot Han E.M. Scan
Hon LI. Charlton Hon P.H. Lockyar Hon W.N. Stretch
Hon Mi. Cuiddle Hon Murray Montgonery Han Derrick Tomlinson
Hon EL Donaldson Hon H.P. Moore Hon Muriel Patterson (Teller)
Hon Max Evans Hon NMD. Nixon
Hon Barry House Hon R.G. Pike

Noes (13)
Han TG.Butler HonlJohnHaitia Han BobTmas
Hon Kim Chane Hon AJOG. Maciernan Hon Doug Warn
Hon JA Cowdeil Hon Sam Plantadosi Han Tom Helm (Teller)
Hon Cheryl Davenport Hon JA. Scotn
Hon N.D. Griffiths Hon Tom Stephens

Pair
Hon Peter Foss Hon Grahan Edwards

Clause thus passed.
Clause 2: Commencement -

Hon TOM STEPHENS: Why will clause 2 bring the Bill into operation on the day it
receives Royal assent?
Hon GEORGE CASH: Hon Tom Stephens would be aware that there art a number of
ways a Bill can come into operation. The first is by Royal assent and the second is by
proclamation. The Government chose Royal assent over proclamation. T'hat gives it the
opportunity of bringing the Bill into operation sooner. In most cases, Royal assent
enables Bills to come into operation sooner than if they are proclaimed.
Hon Tom Stephens: Why does the Government want to bring the Bill into force sooner?
Hon GEORGE CASH: The Government has said on a number of occasions that it
believes the enactment of this legislation prior to Commonwealth legislation would put
the State in a mom advantageous position than would be the case if the Commonwealth
legislation were enacted first. There are a number of schools of thought on that,
particularly among legal practitioners. However, the Government has received advice
that the State will benefit by having its Bill assented to prior to the Commonwealth Bill
being passed.
Hon TOM STEPHENS: I take it that the Government has received advice that early
proclamation of the legislation would give the Government some advantage. I presume
from that that the Government is expecting some legal challenge to this legislation and
that it has taken advice on that. Will the Minister make the advice available to the
Committee?

Hon GEORGE CASH: The Government has taken advice over a long period, not only
on whether there will be a challenge, but also to ensure that the Bill does not breach the
Racial Discrimination Act, the Constitution or any other Act of the Parliament. Hon Tom
Stephens knows that the Government does not usually table legal advice that it receives.
Hon TOM STEPHENS: T'he Minister is corret; there art a number of ways in which
legislation can be brought into forcet One of those is the way that has been spelt out in
the clause. The Interpretation Act indicates that "every Act to which the Royal Assent
has been given on or after 1 July 1984 shall, unless the contrary intention appears in that
Act, come into operation on the 28th day after the day on which the Act receives the
Royal Assent". I guess that is the most typical way in which a BWl would commence.
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This Chamber has bad many debates about including a certain date in the commencement
clause. We have heard often from Hon Peter Eass on that topic. An alternative choice
would have been to include a specific date for commencement. However, the clause
indicates that the Bill will come into operation on the date that the Bill receives Royal
assent. I understand that the Bill will be taken by the Clerk to the State Primer for him to
produce a Bill for assent. It will go in that form to the Governor and, within 48 hours of
its passage through this Chamber - if there are no further amendments - be assented to
and brought into force. That is a very rapid process. We need to keep in mind as we deal
with this clause that this legislation, as the Minister correctly said in the debate on the
short title, has been developing now for a long period and, in its development, a lot of
advice was received by the GovemrmenL. However, it arrived in the Legislative
Assembly only a few short weeks ago and, even while it lay on the Table of the
Assembly, holes were picked in the legislation and 20 pages of amendments were
presented to members in that Chamber at the death knock.
Often, the Governent chooses a date for proclamation to provide the Parliament with
the opportunity of checking through the legislation after it has been dealt with in case
legislation needs to be amended before being proclaimed. On this occasion, the
Government is opting to go down a different path altogether because of the race it is
having with the Commonwealth to get its legislation into force first. In the second
reading debate and during the discussion on the short title, we indicated to the House that
we have received a detailed critique of this legislation by the Western Australian Law
Society and also a series of critiques have been made available to the Opposition and
presumably to the Government.
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Order! We are dealing with
clause 2, which is the date of commencement. This clause simply sets down the fact that
the Bill will come into operation the day it receives Royal assent. I suggest the member
confine himself to that matter rather than canvass the matters that were comprehensively
and eloquently dealt with in the debate on the short title.
Hon TOM STEPHENS: Thank you, Mr Deputy Chairman. It is necessary to go into the
commencement because normally the commencement date is a fixed date sometime in
the future or is decided by Executive Council. This legislation is likely to be proclaimed
within 48 hours of its passage through the Chamber. As this legislation becomes more
widely circulated, particularly in the form it has recently taken, so many additional holes
will be found in the legislation that, if this Government is serious about wanting it to
survive a High Court challenge, it will have to rush it back into this Chamber to be
amended. There will be no opportunity of doing that because the legislation will be
proclaimed within 48 hours of its passage through the Chamber.
Shortly after the Royal assent is given to this legislation it is bound to be successfully
challenged. On the basis of the advice received by the Opposition and the Federal
Government it does not matter which Parliament gets its legislation in place first. This
legislation is fundamentally flawed and will fail the test of the High Court and the
Federal legislation. Regardless of whether the State Government wins the race which it
has announced and which the Federal Government is not in, this legislation is doomed
and it will not be saved by a speedy commencement date.
Hon P.R. Lightfoot: Who tells you it is flawed?
Hon TOM STEPHENS: The commentary that it is flawed could have been available to
the Chamber - therefore, to Hon Ross Lighitfoot - if the motion moved last week by Hon
Alannab MacTiernan had been agreed to; that is, to allow the experts to appear before the
Bar of this place.
Hon N.D. GRIFFITHS: I understand the Minister proposes shortly to address the
Committee on this clause. When he does, I would be obliged if he would inform us
whether clause 2, as it is now drafted, was drafted subsequent to the Government being
informed of the content of the Federal Government's Bill.
Hon GEORGE CASH: Hon Torn Stephens appears to suggest that the Royal assent to
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this Bill should be delayed to enable the Government to continue to review the
legislation. I assume he said that because he has the interests of the legislation and the
Government at bean. The Government is satisfied with the legislation in its present
form. It was amended in the other place and the Government believes it can now
withstand the various challenges which have been clearly discussed by members opposite
tonight. With regard to the question asked by Hon Nick Griffiths. the answer is no. I
understand that the original Bill referred to the proclamation dae
Hon AJ.G. MacTIERNAN: In his response to Hon Tom Stephens, the Minister said that
the Government needed to change the commencement date from the time of proclamation
to the time of Royal assent because it had received legal advice that there would be
certain advantages to the State legislation being passed before the Federal legislation.
Will the Minister expand on chat? I -m particularly interested in his comment in the light
of clause 208(3) of the Federal Government's Bill, which reads -

If native tide rights and interests as defined by subsection (1) are compulsorily
converted into, or replaced by, statutory rights and interests in relation to the same
land or waters that are held by or on behalf of Aboriginal peoples or Torres Strait
Islanders, those statutory rights and interests are also covered by the expression
"Inative title" or "native title rights and interest'.

I would have thought that the game plan of the State Government was to get its
legislation passed first to extinguish native tidle before the Federal legislation was passed.
The Federal legislation has anticipated that and has not sought to resort to retrospectivity,
but basically to expand the class of those things which comprise native tide to include the
bundle of statutory rights that would be swapped for the proprietary right chat was
previously held. We would then have the situation where the new statutory right would,
in any event, come under the Federal Government's legislation. Even putting to one side
all the issues arising under section 109 of the Constitution which relate to inconsistent
legislation, it is very clear that in a very real sense the Federal legislation will override,
take over or subsume the State legislation regardless of the sequence of approval. I seek
a further explanation of why the sequence of passage: will advantage the State.
Hon P.R. LIGHTFOOT: I refer to the Bill that was put before the Federal Parliament by
Senator Chamarette last week. Members should keep in mind that she is one of a dual
membership in the Senate from Western Australia, ostensibly elected to look after the
interests of Western Australia, being two of 12 senators. If that Bill were to have been
passed, what effect would it have had through its proposed retrospective clause?
Members should remember the abhorrence of those two senators and, one assumes, their
intimate colleague in this place, Hon Jim Scott, towards this Government's legislation.
What effect would the retrospectivity of the Greens Bill to 1 July 1993 have had on this
Government's Mabo Bill?
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Order! Perhaps the member will
enlighten the Chamber on how his comments relate to clause 2 of this eml?
Hon P.R. LIGHTFOOT: The legislation will come into effect on the day it receives the
Royal assent. Is it possible that clause 2 of this eml could have been subject to the
retrospectivity of the proposed Greens eml so disgracefully promoted by the Greens
(WA) Parry in Canberra?
Hon GEORGE CASH: In respect of Hon Ross Lightfoot's question, clause 5 of Senator
Chamnarette's eml is headed "Interim status of native title" and it states that until the
Parliament provides otherwise no law of the Commonwealth, or State or Territory
enacted on or after 1 July 1993 is capable of extinguishing native title or modifying
native tide. My interpretation of that Bill, had it become law, is that Western Australia
would not have been able to enact its legislation on traditional land usage.
With respect to the question raised by Hon Alannak MacTiernan on proprietary rights,
members will recall that in the original judgment two judges said there were no
proprietary rights, one said there wene, three said it depended on the circumstances, and
one did not decide on that maiter. The question of proprietary rights depends on the
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circumstances. In some cases there may be proprietary rights and in other cases there
may not.
Hon A.J.G. MacTIERNAN: I am confused. I will certainly have to check Mansard. I
might have made a reference to questions of proprietary rights, but my primary question
concerned the importance of the sequence of the legislation. I will go over it again. Hon
George Cash, in explaining why the Government has changed the commencement date of
this legislation to the date on which it receives Royal assent, said the reason was that
legal advice had been received that it was to the advantage of the Western Australian
legislation for it to be passed firit. I simply queried how that could be so in the light of
the provision that we find now in clause 208(3) of the Federal native title Bill, which,
presuming it is passed, will provide this bundle of statutory tights that were created - then
I made my asides, which obviously muddied the waters - these statutory rights will be
incorporated as native title for the purpose of Federal legislation. Without going into
questions of the dominance that Federal legislation can have over State legislation,
because of section 109 of the Constitution, it is quite clear the statutory rights acquired
pursuant to the State legislation would then be subsumed into the Federal legislation by
virtue of its clause 208(3). I am therefore fascinated to find the reason why the sequence
will be of advantage to the Western Australian legislation and why therefore it was
considered to be important to change the commencement date.
Hon GEORGE CASH: I would not pretend to have the advice that the Government
received to hand at this stage. However, I assure the member the advice received by the
Government was that it was to the State's advantage to have its legislation enacted first.
Hon A.J.G. MacTiernan: So that would take into account the situation of clause 208(3)?
Hon GEORGE CASH: In clause 208 there is an assumption by the Commonwealth that
it has the right. It has not and it is completely wrong, and the States have the right to
manage their own lands.
Hon I.A. SCOTT: The Minister's explanation, which I accept as being the advice he was
given, poses the question of whether he is more concerned with the legal advantage or the
most just solution for the objectives of those two Bills. Is he looking for a legal
advantage rather than the most just and ethical solution?
Hon GEORGE CASH: Both.
Hon TOM STEPHEENS: The Bill will require the proclamation of some regulations. Are
those regulations ready, so that when Royal assent is given to this Bill, perhaps within
48 hours the regulations will be in place?
Hon GEORGE CASH: My understanding is the regulations are still being drafted.
Hon TOM STEPHENS: In that case, perhaps the Minister could advise the Committee
when those regulations will be finalised?
Hon GEORGE CASH: By 1 January 1994. I should also make the point that earlier Hon
Tom Stephens indicated he believed it would be possible to instruct the Clerks of the
Parliament to delay the presentation of a Bill for assent.
Hon Tom Stephens: I did not say that.
Hon GEORGE CASH: If it was not correct I am pleased it was not. Quite clearly it
would not be possible to instruct the Clerks to delay a Bill at all.
Clause put and passed.
Clause 3: Interpretation -

Hon TOM STEPHENS: This clause obviously contains most of the definitions and
interpretations. There are a sprinkling of other definitions in clause 17(l) and clause
33(8). Clause 33(8) defines the claims period as in the claims of relevant land defined in
clause 31, but most of the definitions ame contained within this clause 3. Some of the
definitions are of great concern to me and some are of no moment T7he definition of
court on page 5, line 3. includes a tribunal or arbitrator. I ask the Minister why it is that a
court is being defined in this interpretation to include an arbitrator?
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Hon GEORGE CASH: If Hon Tom Stephens turns to clause 12 he will see at line 13 that
it says "if in any proceedings a court, other than the Supreme Court", and there it refers to
a court which includes a tribunal or an arbitrator.
Hon Tom Stephens: Yes, but why?
Hon GEORGE CASH: It could be anticipated that there will be a multiplicity of claims
and persons making representations. That is why the court has been extended to include
a tribunal or arbitrator. In respect of the question, the Supreme Court is to be the only
court that determines the extent of the rights of traditional uses of land.
Hon TOM STEPHENS: I thank the Minister for his response. My concerns and those of
the Opposition about the definition of court including an arbitrator relate to not only
clause 12, which has this reference, but also to clauses 30 and 46, which are the
transitional provisions and provide that the Act is a bar to any proceedings before a court.
The Opposition's concern is that the wide definition of court to include arbitrators can
effectively wipe out private rights which may be the subject of commercial arrangements
which recognise the rights to Aboriginal land, and which can be entered into at any time.
In my electorate, the Mirriwung-Gidja people, on whose land is the world's largest
diamond mine, succeeded in 1979 in striking a very substantial agreement with Argyle
Diamond Mines. They were not owners in any sense, other than in the sense of native
title. They did not own the pastoral lease - it was on the Lissadell pastoral lease -
although they owned nearby pastoral leases. Argyle Diamond Mines agreed to what is
called the good neighbour policy which has been effectively arbitrated and a commercial
agreement has been entered into. Many millions of dollars of substantial capital works
for the three neighbouring communities - the Warmun Community of Turkey Creek. the
Mandingullab Community of Glen Hill and the Woolab Community of the Doon Doon
River pastoral lease which is the old Dunham River pastoral lease - has resulted from the
agreement
it occurs to me that if the Parliament were to now allow the definition to include
arbitrated agreements, the combination of that definition, plus clauses 12, 30 and 46
could wipe out the arrangements entered into by Aboriginal groups and, as in this case, a
resource company. Other agreements have been struck by other commercial operators
throughout the State with native tidle holders whose rights have been gradually
recognised in the commercial world for a range of reasons. That one was done in the
days of the old daddy Court Government. in 1979 against the wishes of a substantial
number of native title holders. The daddy Court Government did not want it to happen.
Substantial benefits went to the Aboriginal people under the good neighbour policy
struck up between those neighbouring communities, and now this junior Court
Government will achieve what would appear to be the wiping out of that good neighbour
policy by the combination of this definition and the clauses of which I have spoken. I
would love the assurance of the Minister that it will be otherwise. However,!I expect that
when these clauses are finally the subject of High Court litigation, the concerns I have
expressed will be the additional reason that this legislation eventually will be struck
down by the High Court.
Hon SAM PIANTADOSI: I seek clarification of line 25 on page 4 and line 20 on page 5,
both of which are related to one another, that is, coastal waters. What is the extent of the
boundaries and what occupation and use of land would be part and parcel of coastal and
other water?
Hon George Cash: With respect to the boundary to which Hon Sam Piantadosi is
referring, it is the low water mark.
Hon SAM PIANTADOSI: That is probably part of it. How far would the boundaries
extend out to sea?
Hon George Cash: I am a little unsure of the question. I understood that Hon Sam
Piantadosi was trying to determine where coastal waters began and ended so to speak, to
which the answer is the low water mark. However, I think he is asking how far out to
sea.
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Hon SAM PIANTADOSI: The extent that some land is probably outside that boundary,
would that be affected by it?
Hon GEORGE CASH: Based on the question being asked I believe the answer is the low
water mark. I do not see how it can be anything other than the low water mark, given the
question.
Hon J.N. SCOTT: I thought originally there was reference to a solatium for sacred sites.
If that is correct, should there not be some sort of definition of sacred site?
Hon GEORGE CASH: No. There is reference in the Bill to a solatiumn paid with respect
to certain compensation. There is no need for every single word in the Bill to be part of
the definition.
Hon KIM CHANCE: Does it follow from the definition of native title that for naive title
to be held by a person or group of persons, they must hold specific rights to occupy land
or have specific areas of land which they may use? The definition is detailed. How does
that apply to people who hold native title?
Hon GEORGE CASH: These are the very words used by the High Court to describe
native title. That is why they have been introduced into this Bill - to recognise what the
High Court said. In fact much of the Bill has been interpreted in such a way that it
complies very closely, almost -
Hon N.D. Griffiths interjected.
Hon GEORGE CASH:, No, we are very much trying to relate the intention of the High
Court in this Bill.
Hon KIM CHANCE: I did not ask the question well, so I will ask it again. For a person
to hold native title over an area of land, by this defiition does there have to be a specific
area of land or are we referring to a general right of tidle?
Hon GEORGE CASH: If Hon Kim Chance were to look at the definition of Aboriginal
tradition, it means -

the body of traditions, observances, customs and beliefs of the members of an
Aboriginal group and includes those traditions, observances, customs and beliefs
as applied in relation to particular people, sites, areas of land, things or
relationships.

That, combined with the definition of native title, would give the answer to that question.
Hon KIM CHANCE: My understanding of that is that we are talking about specific areas
of land and, further, an unchallenged right?
Hon GEORGE CASH: The area of land to which it is to be related will depend on the
traditional use by a particular group of people. They are the ones in the end who will
decide it. It will be a question of fact. The court will in due course agree that that
particular area is the area to which they are entitled.
Hon TOM STEPHENS: Why has it been necessary to include the word "enjoy" under
the definition of exercise in relation to rights?
Hon GEORGE CASH: In legalese, one talks about the ability to exercise in relation to
rights and at times the term 'to enjoy such rights" is also used. The definition of exercise
has been expanded here to include "enjoy".
Hon TOM STEPHENS: By definition the word "grant"~ -

includes the bringing into existence of a title to land, however the grant is or was
described and also includes a contract to grant.

The term "contract to grant" intrigues me. How many contracts to grant land have been
entered into but have not yet translated into title? Why is it that contracts to grant have
been included in this definition?
Hon GEORGE CASH: I ain not in a position to advise the Committee on how many
contracts to grant have been entered into.
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Hon Tom Stephens: Are you aware of any?
Hon GEORGE CASH: I cannot tell the member. I expect contracts to grant would have
been entered into. The definition of grant has been extended to include contracts to
grant, but it is also framed in that way to ensure procedural fairness, that all bases are
covered, so to speak.
Hon TOM STEPHENS: In what circumstances can the Minister imagine some of these
contracts to grant?
Hon GEORGE CASH: There would be almost unlimited opportunities. I instance a new
subdivision where there was a need to sit down and disc iss matters with the subdivider.
There may be negotiations or agreements struck which might in some form be a contract
to grant.

Hon TOM STEPHENS: The definition of interest sets out that interest in land includes a
legal or equitable estate or interest in the land and tright to occupy, use or traverse the
land or any other right over or in connection with the land. It occurs to me that this
definition of interest in land is a classic part of the Bill, which reveals its source as the
ideological driving force for this State legislation, which is the thoughts of Bill Hlassell
who hb- gone on record in the west talking about interest in land and describing that
interest in land with the various categories that relate to an interest insofar as it affects
non-Aboriginal people. He puts that all in one basket as Proprietary rights and then off to
the side he puts his reference to interests of Aboriginal people and reduces that to being
nothing more than a right that is non-proprietary.
Clauses 8 and I11 say that traditional usage rights are subservient to those with title. in
this definition we are starting to see the interplay that eventually will cause this
legislation considerable problem. Title is defined to include any interest in land and
interest includes a right to use or traverse land. That makes the title adverse to
Aborigines. It is so wide that even a mere licence holder such as a sandalwood cutter, a
person with a right of way over land, a prospector or anyone with any right to come and
go on land has a right to disrupt traditional use by Aborigines under the Bill. Using Bill
Hassell's tenms, we have freehold tidle all the way down to the right of way, which would
be the weakest form of title that anyone has, and then out to the side we have the
traditional usage right. All of those categories are superior to the Aboriginal right. That
is going to be one of the fundamental problems that the legislation has when it heads off
in the direction of the High Court in afew days time. Itis bad luck. but that is the way it
is.
Hon N.D. GRilFITS: The definitions clause is designed to cover all bases. The
definitions in many instances -m very wide. The discriminatory nature of the Bill is
indicated quite clearly by the definition of tidle which says -

"tide" to land includes -

(a) ownership of the land-, and
(b) an interest in or in respect of the land, whether proprietary or

otherwise,
but does not include native tidle or rights of traditional usage.

The intent of this Bill is to discriminate against Aboriginal people who may have
proprietary interests or interest of another nature. It is a Bill of discrimination which the
Government intends to turn into an Act of discrimination and it is a disgrace. That is
why the Opposition will oppose this clause.
Hon TOM STEPHENS: Thie definition of "native title" is one or more rights or
entitlements of a kind recognised by the common law. The Minister may not be aware
that freehold tide - fee simple - is a form of tide recognised by common law. If this
definition is read in conjunction with clause 7, which proceeds to extinguish native title,
there is a real risk that Aboriginal freehold title holders and Aboriginal holders of other
title will have that title extinguished. The common law recognises. many things,
including fee simple freehold which gives right to the occupation and use of land. This
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legislation could mean that an Aboriginal freehold title is now defined by this Bill to be
native tite and, therefore, is extinguishedL I would be interested in the Minister's
assessment of this definition.
Hon GEORGE CASH: I do not believe Hon Tom Stephens is right in his interpretation.
The definition on lines 6 and 7 continues with the words "exercisable by Aboriginal
persons in accordance with Aboriginal tradition". That is critical in respect of this
definition. Hon Tom Stephens referred to freehold land being recognised by common
law, but freehold tide is a statutory title.
Hon Torn Stephens: It is also recognised by common law.
Hon GEORGE CASH: Statutory tidle will always override &r be superior to common law
title.
Hon Torn Stephens: The earlier argument might be better.
Hon GEORGE CASH: I invite the member to mead the whole definition of "native tidle";
I cannot agree with his interpretation of it.
Hon TOM STEPHENS:- The Minister's reading of the definition helps my understanding
of it,, and when someone warns to argue they should make sure they read the definition.
Therefore, I suppose my fears can be wiped out on the basis of that
Hon George Cash: Somewhat allayed.
Hon TOM STEPHENS: Nonetheless, I stick to my earlier viewpoint.
Hon George Cash: I can assure the member he has nothing to fear in respect of this.
Hon TOM STEPHENS: I am only too well aware of the definition of "rights of
traditional usage". The introduction of this Bill with its definitions before the Federal
legislation arrived in the national Parliament provided the Federal Government with an
opportunity to respond to this Bill and to draft the Western Australian clause that we
hoped would be in the Federal legislation. I am appreciative of the Court Government's
haste to introduce this legislation before the Federal legislation because that allowed the
Federal Government to include clause 208(3) in its Bil covering traditional usage, to
protect the native tidle holders in Western Australia when the Federal legislation is finally
found to override this legislation, even if it is not snruck out by the High Court.
Clause put and passed.
Clause 4: Act binds the Crown -

Hon TOM STEPHENS: Will the Minister advise the Committee why this chase has
been included in the Bill?
Hon GEORGE CASH: For the very reason that it is intended that this Bill should bind
the Crown.
Hon TOM STEPHENS: Which manifestations of the Crown does it want to bind?
Hon GEORGE CASH: The clause states that -

This Act binds the Crown in right of Western Australia and, so far as the
legislative power of the Parliament permits, in all its other capacities.

That is the literal and definitive description of clause 4.
Hon TOM STEPHENS: Which manifestations of the Crown, other than in right of
Western Australia, is the Bill trying to bind?
Hon GEORGE CASH: I do not ftuy understand the question, but it means whatever
they may be.
Hon TOM STEPHENS: It occurs to me that whoever has thrown in this clause is quite
clearly trying to have a crack at the manifestations of the Crown through the Federal
Government, and is trying to bind the Federal Government by this legislation. Otherwise
it would simply read that this Bill binds the Crown in right of Western Australia. It is
endeavouring to see how far the Government can press this, and so far as the legislative
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power of the Parliament permits, in all its other capacities. The draftsperson responsible
for this clause is envisaging that there might be some possibility of this Bill eventually
binding the manifestation of the Crown in its form as the Commonwealth Government. I
would be interested to know whether that is the intent.
Hon GEORGE CASH: To the best of my knowledge, the draftsman had no such
intention. In fact, it is the firt time I have heard the proposition put.
Hon TOM STEPHENS: This clause has found its way into legislation mome regularly
since the Bropho case, because until that time there was a presumption that no Act bound
the Crown unless specifically stated. I expect the draftsmen of this clause have a query:
Can a Stare Parliament, and therefore the State Government, bind the Crown on the rights
of the Commonwealth? Just in case it can, this clause has a crack at it. This clause is
about binding the Commonwealth in so far as we are able. It attempts to impact upon the
paramountcy of the Commonwealth in regard to issues related to Aborigines and
traditional usage. Clearly the Commonwealth has powers in that area as a result of the
1967 referendum and also the Racial Discrimination Act. This clause is having a crack at
doing something that this Parliament should not be doing, but in the end it will not get
away with it, because it will be shruck down in the, no doubt soon to be launched, High
Court challenge to this legislation.
Clause put and passed.
Clause 5: Confirmation of titles already granted -
Hon A.J.. MacTIERNAN: The Opposition has grave reservations about this provision.
It believes it is ill conceived and shows a major error in the approach of the Government.
Clause 5 purports to confirm the tidles that have been pranted by the Stare Government
between the p eriod 31 October 1975 until such time as this legislation commences. This
has obviously been introduced to overcome the problems with the Racial Discrimination
Act. As members will be aware the Racial Discrimination Act came into law on
31 October 1975 and the High Court in its judgment indicated that any prants of tidle
since that time that were in derogation of Aboriginal tide may be of questionable validity.
A title granted by the State, indeed by the Commonwealth - of particular relevance are
those pranted by the State - since that time is of questionable validity. It has been the
intention of both the State and the Federal Governments to provide the certainty that is
required and to rectify that situation and to confirm the validity of those tides, but this
clause purports that the State Government has the power to do so. The Opposition has
doubts that validation is the State Governent's gift to give.
This goes to two competing theories that are currently available as to what would be
required to validate those tides. One theory is that tidle will not be invalid but a claim for
compensation will lay for the loss of those native tidle rights. Provided that theory was
correct and this legislation did provide proper, adequate and equal compensation to that
available to holders of other sorts of rights, the Opposition would believe on that basis
the Stare Government would have that power. We say that the compensation provided is
not adequate and would not necessarily cure the problem at all, although based on that
theory the tidles would not be invalid.
A great deal of uncertainty will follow this legislation under the second theory. That
theory appears to have currency among those flash solicitors of the Terrace who are
much beloved and admired by Hon Ross Lightfoot. At the rime titles were granted the
basic requirements of procedural fairness were not met and those titles where invalid and
an amendment to the Racial Discrimination Act would be required to provide validity for
those grants, Itris not within the province of this Legislature to provide an amendment to
the Racial Discrimination Act Again this is exactly why this Stare has gone down a very
foolish track in seeking to go it alone. That is quite aside from the issues we have raised
here on several occasions that we will have a situation as we did with the corporations
law where this Government proposes that we have one regime governing this State, and
another governing the rest of the country. That is something that in the long run business
will not support and it will not be good for investment within this State.
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Aside fmnrn that aspect of the folly by going it alone we will not have the benefit of the
validation of the titles by way of an amendment to the Racial Discrimination Act, hence
we have nor confirmed titles already in existence. Would the Minister advise whether he
believes that this clause will validate title, whether there is a need for the Federal
Government to rake action because the issue is much bigger than one char can be dealt
with simply by way of making some retrospective compensation provisions? Can the
Minister acknowledge what the legal advisers of the mining companies are saying? The
Opposition would like the Minister to confirm whether he believes there is any validity to
this view that there is a requirement for an amendment to the Racial Discrimination Act
in order to put the matter certainly beyond doubt. If he believes that is the case, how
does he propose to achieve that in view of the Governmnent's hostility to the Federal
legislation?
Hon GEORGE CASH: Firstly the Government does not believe there is any need to
amend the Racial Discrimination Act.
Hon AJ.G. MacTiernan: So you do nor accept that part of the legal advice?
Hon GEORGE CASH: That is right. With respect to the confirmation of the validity, the
High Court in Mabo No 1 had no doubt that the State had the right to title. If we were a
complying State. as some members suggested earlier, and we had been working closely
with the Commonwealth, we would have had to have a similar clause because the
Commonwealth cannot validate Stare tidles. I have some difficulty in understanding
where Hon A.J.G. MacTiernan sees the uncertainty in respect of this clause.
Hon A.MG. MacTIERNAN: The uncertainty arises because there is a view around that
the titles cannot be validated simply by making a provision for retrospective payment of
compensation and that the titles are invalid because the requirements of procedural
fairness were not met; for example, an Aboriginal title that was extinguished by the grant
of a mining lease, where Aboriginal groups were not given an opportunity, as were other
holders of a proprietary interest, to make some representations before the Warden's Court
about their entitlement and to have their claims for compensation heard at that point. The
view seems to be that because those requirements were not met at the time that the
competing and extinguishing tidle was granted, that cannot simply be corrected by a grant
of retrospective compensation but requires an amendment to the Racial Discrimination
Act. It might be that these views are simply those of the agents of the mining companies
and of conservative forces generally that have been crying to whip up hysteria and
uncertainty within the community -

Hon George Cash: Where do you see the rtrospectivity in this clause?
Hon AJ.G. MacTIERNAN: I am not complaining that this clause is retrospective, but, as
I understand it, those persons who have previously had their title extinguished in part or
fully will have a claim for compensation. We do not have a problem with that I am not
attacking this Bill on the basis that it is retrospective legislation. I am saying that the
fundamental defect cannot be solved by the grant of this compensation; and it is
retrospective compensation, because presumably the title was extinguished sometime
between 1975 and now, and subsequently, after the passage of this Bill, compensation
will be made available. Whether it is retrospective or not, we speak of the subsequent
availability of compensation. The view that has been put very forcibly by the
Government's friends in the Chamber of Mines and Energy is that that will not itself cure
the defect in that provision and that there is a more fundamental problem that can be dealt
with only by an amendment to the Racial Discrimination Act.
Hon N.D. GRIFFTITHS: I would like the Minister to comment on what prescribed period
is envisaged. I note the Minister has said already that the regulations are in the process of
being drawn up. What concerns me about this clause is not so much its constitutionality -
that will be dealt with elsewhere, and it is not my role in debate on this clause or on the
Bill as a whole to debate that matter - but the fact that it smacks of injustice. Subelause;
(2) states "A tide to land grated during the prescribed period1 .
Hon George Cash: The prescribed period is described on page six, in the interpretation
clause.



Hon N.D. GRIFFITHS: It continues, "or any act, matter or thing done in reliance on or
by reference to such a title". Those are very wide words and ame intended to be
discriminatory in their effect. It continues "is not, and is not to be regarded as having
ever been invalid or subject to any defect because of the existence when the title was
granted of any native title to the land, or any part of it; or affected by or subject to the
existence when the title was pranted of any native tide to the land, or any part of it". This
clause is part of the scheme of the Bill, which is to the effect that what the High Court
has termed native title, whatever that may be, in a variety of situations, will be
subservient to other forms of title, interests and usages. We find that offensive. I am not
arguing whether the High Court will find this clause or Bill invalid or unconstitutional.
What concerns me is chat it is part and parcel of a general scheme of injustice.
Hon GEORGE CASH: Hon Nick Griffit is right in saying that the clause i 's couched in
wide terms. It is intended to be couched in wide or broad terms. This is the clause that
gives certainty in respect of tides. For example, it prevents the Crown from asserting the
invalidity of a title, If tidle is extinguished or impaired, then subclause (3) clearly gives
rise to the question of compensation.
In response to the comments made by Hon Alannah MacTiernan, I say again that the
Government does not believe that there is a need to amend the Racial Discrimination Act.
Hon Alannait Macrfleman said that there is a view around. There are many views around
about the meaning and interpretation of lots of things. An industry has almost built up
around the Mabo decision, with lawyers interpreting it one way or the other. This Bill
has gone through a series of redrafts to come to this stage, and the Government's view is
that this Bill will withstand challenge.
Hon A.J.G. MacTIIERNAN: It is interesting that that is the Government's view, Perhaps
the significance of that view being around is that it has been promoted by groups such as
the Chamber of Mines and Energy and is part of the great uncertainty that has been
touted about as the effect of the Mabo legislation. It seems to me that if this issue is so
easily rectified, a lot of that scaremongering has been even more wicked than it first
appeared On the Government's view it is quite clearly something chat could be
remedied easily.
Hon GEORGE CASH: I have maintained, since I was given the position of Minister for
Mines, that there was considerable scaremongering in respect of the Mabo judgment.
That is one of the things that I regret. Had people sac down in a rational way and read the
judgment very carefully, it could have been interpreted to have applied to very limited
areas on the mainland. Yet we have had an industry grow up overnight, like a nuclear
mushroom, which seems to indicate that all manner of people would be entitled to make
claims.
Hon Tom Stephens: Fanned by some of your ministerial colleagues' comments.
Hon GEORGE CASH: Never by me. I have always played it down because I have been
very concerned that the Aboriginal community - I am talking about the north westers, the
people in the outback - would be put in a position where their expectations were built up
and would never be satisfied. That is one of the more damaging things that has come out
of the Mabo decision in the past 12 months.
Hon TOM STEPHENS: I will not gainsay what the Minister has said. Early in the
debate the Minister made remarks covered by the electronic media in which he
maintained a level of equilibrium that I admire. I rushed to try to find the media release
that might have emanated from the Minister's office that dealt with his observations on
this High Court judgment. Unfortunately, I could not find it so I presume that those
comments were simply made in the electronic media.
Hon George Cash: They were very moderate and rational and I was crying toplay down
the whole thing by saying to people, "If you read the judgment, you will find that it is not
as broad or as encompassing as some people would like to have others believe."
Hon TOM STEPHENS: I understand those comments. I heard the Minister make them
early in the piece. I was fascinated by them. They were at odds with the comments
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being made by a range of people in the Aboriginal community and beyond. They were
also at odds with comments being made by his ministerial colleagues. I have found that
Hon George Cash is aman of many parts. That partwas onecthat Iadmired in that he had
not played politics with the issue at that dine and had simply called the shots as he saw
them and as he believed them to be in the best interests of all concerned. He was not
alone; the Minister for Resources Development also made some comments similar to
those of Hon George Cash in the early part of the debate.
For the reasons spelt out by Hon Alannab MacTiernan and Hon Nick Griffiths, despite
the response of the Minister, clause 5 is one thac we do not believe should be agreed to by
the Committee. The reading of the clause by me, Hon Alannab MacTiernan and Hon
Nick Griffiths is that it endeavours to do things which this Parliament and this State
Government cannot do. The Racial Discrimination Act requires that all Parliaments and
all Governments treat people in a non-discriminatory way. The prescribed period
referred to in this clause - because of the requirement of the Racial Discrimination Act to
treat people in a non-discriminatory way - runs the risk of failing foul of that Act and
being struck down. The Federal Parliament could deal with this question and is currently
doing so in the legislation that is before the Senate in such a way that would avoid a
breach of the Racial Discrimination Act.
There are other problems widh this clause. I was fascinated by my very first reading of it,
and by my second reading of it, and, until tonight, I have been waiting to see
amendments to this clause, which have Dot been forthcoming. Because of my
observation that I made upon my first reading of the clause and still hold and will keep to
myself, I am confident that this clause, which is not to be amended, is one of the clauses
which will have substantial problems when it gets into the High Court withiin a very short
time. It is further proof that the Government has misspent its money in obtaining the
advice it has received on this legislation. A very simple reading of this clause could have
produced the same assessment that I have made and that, no doubt, others will make in
double quick time when this clause rinds itself under the scrutiny of the High Court. I
wish it speed as it races in the direction of the High Court. It has only one outcome and
this will be one of the reasons it will be snruck out. It is a breach of the Racial
Discrimination Act. I am pleased that the clause is in the legislation because it will
ensure that this legislation reaches a rapid demise. I oppose the clause.
Hon TOM HELM: I take the Minister's word that this is one of the cornerstones of this
Bitt. There seems to be an ability in this clause to give the Bill credibility about its
responsibilities in terms of the High Court decision. I are with Hon Tom Stephens that
the Minister has been one of die few people on the Government side who has had a
moderate view. That has been reflected by the statements that those on this side of the
Committee have made about the rights of the indigenous people of our State. I am
confused by clause 5(3)(a) and (b). Can the Minister can tell me whether a leasehold
property owned by an Aboriginal community who may have a claim to that leasehold
title, can be converted to native tidle? For example, on a property like Louisa Downs in
the Kimnberley which is a pastoral lease, can a resource developer who happens to find
and wants to mine a resource, negotiate with the leaseholder - in this case the Aboriginal
community who under the High Court decision may have a right to native tide to the
land - to have the land converted to native tide? What would happen if negotiations
broke down between the resource developer and the leaseholder? If they were not
Aboriginal people the matter would go to the Warden's Court for a decision about
compensation. Does this clause eliminate the ability to negotiate compensation? If not,
would the owners of the leasehold property be able to use this clause, because they are
indigenous people, to not only recive compensation but also claim - because of loss of
traditional usage - compensation under clauses 27 and 28?
Hon GEORGE CASH: I assume that the member is referring to a pastoral lease owned
by an Aboriginal community, and that the resource company has found something to
negotiate. If the native tide relating to that area of land has been impaired or
extinguished, a claim can be made for compensation. My understanding of the member's
question was whether such people are able to have two bites at the claim.
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Hon John Halden: Can they go forum shopping via the Warden's Court?

Hon GEORGE CASH: If the native title is impaired or extinguished they are entitled to
compensation under clause 37 regarding how compensation is determined. In respect of
the resource company negotiating with the owners of the land, again the owners are
entitled to compensation or whatever agreement is reached with the resource company;
so there would be an opportunity in die case described.
Hon TOM HELM: Disregarding this Bill, would people be able to claim compensation
or negotiate compensation with a resource company?
Hon George Cash: That is correct.
Hon TOM HELM: The same as everyone else?
Hon George Cash: Yes.
Hon TOM HELM: What would happen if they chase not to take that path? That is,
rather than go to court and prove native tidle to the property - as under the High Court
decision - if there is a good chance thar they meet the provisions of the Hi1gh Court
decision concerning a connection with the land, would they be able to ignore that aspect
and go to court to try to prove a case for native title and receive compensation under
clauses 27 and 28? Would they receive compensation from the taxpayer and also receive
additional compensation determined by the Minister regarding impairment? They may
consider that they are able to prove impairment of the value of the property by
disturbance from the commercial point of view which may result in some form of
compensation - away from the claim as pastoral leasebolders. That is, they may make a
claim under this provision in part 2; they have proved they have a pastoral lease but they
will lose some benefits as a result of the resource company developing the resources, and
they will also lose their traditional usage of the land related to areas of significance or
sacred sites, covered by the Aboriginal Heritage Act. Can these people go forum
shopping? If they ignore this legislation, can they receive compensation for loss of
commercial value of the property, plus their loss of traditional usage of the land? This
Bill does not prevent the destruction of sites of significance or sacred sites - although
there is some formula in the Bill for that.
Hon GEORGE CASH: I understand the question in part. First we must recognise these
people are Australian citizens, and if they are leaseholders they are entitled, as
leaseholders, to compensation as a result of negotiations with the resource company.
Second, if they are Aboriginal people and they are able to show they have a traditional
usage right and an entitlement to native title, they are entitled to compensation set out in
this Bill. Clause 33 may assist the member. It may be an area that will show there can be
negotiation and agreement on particular issues. But the point is, as leaseholders these
people are entitled to proper compensation. If they are Aboriginal people, they are
certainly entitled to compensation under this Bill.
Hon TOM HELM: I dismissed this clause as irrelevant because of the reference to clause
28. 1 thought that the thrust of the Bill was that it would not accommodate the
commercial losses. It purports to extingush, with due compensation, the native tidle
aspects of ownership of land or connection with the land. Compensation is made for
extinguishment, but there are two aspects. Will these people be able to negotiate with the
resource company and receive compensation?
Hon George Cash: Yes.
IHon TOM HELM: And they can also come back to this legislation?
Hon George Cash: Exactly.
Hon TOM STEPHENS: The clause refers to the prescribed period, which means the
period from 31 October 1975 up to and including the commencement of parts 2 and 3.
Why is the definition written in those terms?
Hon GEORGE CASH: The wording is the way in which the parliamentary draftsman
has written the prescribed period. As we have agreed, this Bill comes into operation on
assent - that is, all parts of the Bill, not just parts 2 and 3.
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Hon. TOM STEPHENS: Everyone will recognise the need for confirmation of titles
already granted. No-one would argue against tha proposition. Some people have, but I
would regard them as loonies. No-one in the national Government would argue that way.
Some people have argued that confirmation of title is already granted. In the mainstream
debate nobody has argued that Obviously, it was necessary to confirm titles following
the proclamation of the Racial Discrimination Act and to deal with the question of the
legislative response to the High Court judgment. I did not want my earlier comments to
be misunderstood - as Hon Alannah Macliernan kindly suggested was a possibility - and
for people to think that I opposed the intent of the clause. I am not opposed to the clause
because it endeavours to confirm title; however, it will not do that job.
Hon George Cash: No matter which moute is taken, and whether the member agrees with
the Commonwealth legislation, it Will be necessary for the State to enact this type of
provision to bring this into effect - we will end up with this clause to confirm tidle even
under the Commonwealth legislation.
Hon Tom Helm: Not if you agree that the tribunal be established with the tight terms of
reference.
Hon George Cash: It will still be necessary.
Hon TOM STEPHENS: I agree with the assessment of many commentators that this
type of clause is essential to the national legislation and to the legislation enacted by the
State Parliament. However, this clause will not meet its intention. It is one of the
reasons that this State Government should be cooperating with the Commonwealth to
ensure that the legislation does what it purports to do in the claim at the beginning of
clause 5; namely, the confirmation of tidles already granted. As it stands, clause 5 will
not do that. Therefore, the community of Western Australia will be subject to further
uncertainty while these questions am thrashed out in the court.
Hon TOM HELM: Can the Minister provide an example of the amount of time it takes
for a resource developer to gain permission to go after a mineral? I believe the Minister
just said that if, say, an Aboriginal corporation owns a station, it has the right like
everyone else, to negotiate with the developer for just compensation. That can include
going to court; we know it is a rare occurrence for such action to be taken, but the option
is available. By anyone's assessment, this Bill is designed for resource developers. We
were told by the Government and the Minister that the Bill is designed to ensure the
economic wellbeing of the State. However, the Minister described the natur of this
clause as an additional procedure; namely, the State cannot start talking to the Aboriginal
corporation which owns the station regarding compensation and how it will be
determined until it is known what the resource developer will do regarding his
compensation. This represents an imbalance. The resource developer will not give a big
dollar handout if he knows that the corporation is entitled to compensation by the State
Government. Therefore, the compensation issues could runi conjunctively within the
arnie time frame if the Bill were not in place. However, when this Bill is passed it will
give people the rights they already have, but it will add to the confusion and add to the
time taken for the developer to get to work.
Hon GEORGE CASH: I do not agree that it will lengthen the tine involved at all. If
anything, the Bill adds an extra plateau of compensation; that is, a leaseholder is able to
negotiate with the resource company to receive some compensation. In addition, if
Aboriginal people are able to show that they have native title, the Bill will ensure that
they will be paid compensation for any impairment or extinguishment of tradlitional usage
rights, If anything, the BWl will put in place an additional floor, so to speak, to create
opportunity for compensation.
Hon Tom Helm: On the face of it, I accept the Minister's comment; that is, that there is
an additional opportunity for compensation claim. However, surely in the negotiations
by the resource developer, he would be doing less than his duty to his company if he did
not know how much money the corporation could claim under the provisions of hs Baill.
Hon GEORGE CASH: That is probably the point on which we part company. The State
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will be paying compensation for extinguishment or impairment of traditional usage
rights, and the State will award the compensation according to the criteria outlined in the
legislation. It may be that compensation negotiated between the leaseholder and the
resource company will be on a very different level - I say at a different level because I
assume that the leaseholder has some knowledge of what the resource company is
looking for and what might be available; I do not know. However, I expect char it would
be a different level of compensation.
Hon TOM HELM: It is suggested that they would be able to put a figure on the
compensation from the State according to the formula in the Bill. However, the
leaseholder or the station holder would have an idea of how much compensation he could
get out of the developer, and the developer would know how much the holder could get
out of the Government. This would be an added complication. I accept chat the ocher
level of compensation is a benefit. The station owner would know the value of the
resource - if not, he could obtain advice. He would know what die other compensation
would be, and that is where the complication could extend the negotiation process. This
would be the opposite of what the Bill is supposed to do regarding the speeding up of the
development of the resource.
Hon GEORGE CASH: I understand what Hon Tom Helm is saying, but chat certainly is
not the intention of the legislation. If anything, the Bill is intended to streamline the
procedure so people can get on with making claims and having the claims recognised to
obtain compensation which may be due to them. I would like to talk to Hon Tom Helm
later as I am at a loss to understand how the negotiations will be extended unreasonably.
I suppose in any negotiations when more than one negotiation is occurring there will
always be a little additional time. However, the Bill is structured to streamline things and
to cut down delays.
Hon TOM HELM: That brings us to the reason for our supporting the Federal
legislation. The terms of reference of the tribunal will, in the first instance, be a suck it
and seerial anderrrhing. Aftera sbortrperiod,rthe tribunal will have in place an
ability to award compensation raking into account the mineral wealth of the resource.
Therefore, we do not need to have the two layers or the two provisions that allow for just
compensation that this Bill purports to provide. That is one of the major cornerstones of
this Bill. Hon Tom Stephens has said so and I suggest that that is where the Bill will
flounder because the tribunal will have the ability to rake into account not only the
commercial losses but also the loss of right for the land to be used in a traditional way.
Whether it is only a moad that goes across a track that some person uses to go from one
place to another or whether it is the destruction of a sacred site, the tribunal will come
down and deliberate insa short time because there will be some integrity in the matter and
it will not be the responsibility of the Minister. The precedent will be set by the tribunal
and the resource developer will know immediately exactly what it is up for.
Hon GEORGE CASH: Tom Helm and I will have to disagree about the time taken using
the Commonwealth route versus the State route. One other important matter - I do not
know whether I made it clear - is that in compensation for native title, the value of the
minerals is not taken into account.
Hon TOM STEPHENS: I know exactly what I am doing when I allow this clause to go
through this Chamber undivided upon. It is not a case of my not having noticed the
problems in the clause. I have noticed the problems that will soon be litigated but, while
I oppose it, I agree to its passage because I hope chat these problems will bring down the
Bill in the litigation before the Supreme Court.
Clause put and passed.
Clause 6: Previous extinguishment or impairment not affected -
Hon TOM STEPHENS: This clause again intrigues and fascinates me. Why is it in the
Bill?
Hon GEORGE CASH: There. is a need to state very clearly the position in respect of
extinguishment or impairment. The literal meaning of the words in the clause is
important. I thought they would be well understood.
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Hon TOM STEPHENS: I understand the words. I oppose this clause because one of the
things that has happened in Western Australia that wil almost Certainly affect the
extinguishment of native title even under the provisions of the High Court decision and
certainly under the provisions of this Bill is that errors have been made by Ministers. In
my view and in the view of others who have looked at this situation, some of the error
have involved breaches of fiduciary miust with regard to dealings with Aboriginal land.
The extinguishment of the title to the land by Ministers has involved breaches of their
fiduciary trust. Members may have noticed in the High Court decision sonic
consideration given by Justice Toohey to the question of fiduciary miust. Only Justice
Toohey dealt with that question.
Hon George Cash: Toohey mentioned it. What did tie rest say? They did not raise the
issue.
Hon TOM STEPHENS: No, they were silent.
Hon George Cash: They dismissed it.
Hon TOM STEPHENS: One of the interesting things that has been part of our
experience as a parliamentary team, and certainly part of the experience of the wider
community, has been that the more one looks at this judgment of die High Court, the
more educational it is and the more chance one has to reflect on these issues and to
understand what common law and native tide mean. Hon Torn Helm will remember that
when our team took the opportunity of firs: looking at the High Court judgment - for all
of us it was a challenge to wrap our minds around the decision - we all watched one
another come to terms with the decision. It has been an extremely educational
experience for all of us. In only March or April of this year we had our first discussions
as a group with Professor Richard Bartlett and other experts who helped us to come to
terms with the judgment, work through the questions and recognise what was required by
the Parliament and parliamentarians, what were the expectations on die Federal
Government to do something and what were die obligations that would fail on the Strate
Governmnent.
We have taken the opportunity to listen at length to commentaries from a variety of
sources and to read the observations of Henry Reynolds that have been printed in The
Australian and in various books, and we have seen a development in the community of
what is called in another environment in which I have worked - the ecclesiastical
environment, where people reflect upon the texts and the history of the Christian
movement throughout the last two centuries, the "sensus fideliumn" - the sense of the
people. it builds up an increasing sense of what is right and fair and just. In the world of
the church the sense of the people builds up and finally becomes church law. The
decisions of the church hierarchy pertaining to faith and morals become the decisions of
the church and reflect the wisdom of the community. I put it to the Chamber, that is what
happened in the High Court process. It picked up ftrm the sense of moral outrage which
developed in the community in response to dhe failure of Parliaments and Governments
to deal with the Aboriginal land question. Eventually it undertook an assessment of the
common law which found that a recognition by the High Court of these questions was
necessary. Times have changed and the 1992 High Court decision could not have
possibly been the same as a decision of the first High Court in 1903 on this question.
Hon ND. Griffiths: It would have made the same decision.
Hon TOM STEPHENS: If it comprised enlightened judges. My argumnent is that the
High Court probably even now is ready to deal with the question of breach of fiduciary
duty. People have started to recognkise the requirement of justice, common law, natural
justice and natural law. It brings people to the conclusion that things which they once
had accepted as the way things should be, should not continue to be that way into the
future. That will happen to clause 6 in respect of the Minister's fiduciary duties. This
clause tries to cover all possibilities about what might have happened in dealings with
Aboriginal land, including the breach of fiduciary duty and errors by Ministers and
Governments. I recall the Aboriginal reserve of Moola Bulla which was extinguished
and sold off as a pastoral lease by the State Hawke Labor Government. It removed the
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Aboriginal people from that reserve, If this clause is included in die legislation it will
effectively extinguish native title of those people who had title by that very breach of
fiduciary duty which was perpetrated by the State Hawke Government. That breach of
fiduciary duty is not the only breach which has been committed by Governments in
Western Australia when dealing with Aboriginal resezve lands and lands held in trust for
Aboriginal people. I find it offensive that this clause endeavours to fix up those breaches
of fiduciary duty by previous Governments. It is trying to prevent the usefulness of any
High Court decision being developed on Justice Toohey's decision in respect of fiduciary
duty. If this clause survives challenge, it will provide for no further advancement of
Aboriginal interests by developing an argument to the High Court on the basis of a
breach of fiduciary trust. mhat is the reason I find this clause offensive. I am sorry it is in
the Bill and I oppose it.
Hon J.A. SCOU : Does this clause mean that if an Aboriginal group is driven off its land
by violent means or any other illegal means that its rights to the land will be
extinguished?
Hon GEORGE CASH: If the Aboriginal people were driven off their land illegally, it
would not extinguish their rights. The rights are whatever the common law says they
were before they were driven off their land.
Hon A.J.G. MacTIERNAN: Under the High Court decision I understand that to establish
a claim Aboriginal groups are required to have a continuing connection with the land.
Whether they are legally or illegally driven off their land is relevant as surely the impact
of that would be that they would lose the connection with the land.
Hon GEORGE CASH: Clause 9 of the Bill, which enables people to prove that they
have an interest in the land or a traditional usage, would allow them to raise those
matters. It deals with the maintenance of rights of traditional usage and states that the
rights of traditional usage in relation to the land continue so long as the members of the
relevant Aboriginal group maintain their original connection with the land in accordance
with Aboriginal traditions. Clause 9(l) states -

The extent from time to time of rights of traditional usage in relation to any land.
and the identity from time to time of the persons entidled to exercise them, are to
be determined by reference to the Aboriginal traditions that continue to be
observed by Aboriginal persons in relation to that land.

The provisions of this clause would satisfactorily enable someone to put a case as to their
real position.
Hon J.A. SCOTT: The Bill refers to the title being extinguished or impaired by any
event or action which may take place. If a murder occurred in a tribal situation, surely
the Aboriginal people would move away from the place where the murder was
committed and would not return for several years. In the meantime, a mining claim
could be registered on that site which could be a significant Aboriginal site. Will that be
considered an impairment of their title?
Hon GEORGE CASH: I refer the member to clause 9 which sets out the criteria for
establishing the need to have that traditional connection with the land.
Hon TOM HELM: Clause 6 can be subject to an extinguishment or impairment by any
event or action. A Minister may make a mistake, as happened when Australia was
declared to be termnllius when it really was nM and the reason thisfBill ishem is an
acceptance of the fact that terra nulus was an untruth. In the second reading speech the
Minister said terra nullius has been a fundamental principle of the laws of our State.
Instead of "fundamental principle" I would say "mistaken assumption"; that is, we
pursued the laws in this State on the mistaken assumption that nobody was here before.
Does clause 6 not leave us open to a series of events taking place which would be wrong,
if a mistake were made by a Minister and tidle was extinguished or impaired because of a
mistake? Does this clause 6 not prevent the Minister from correcting that mistake; in
other words, even if, after some period of time, it was agreed that a mistake had been
made there is nothing that revives or removes that impairnent? This matter is causing so
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much division throughout die nation because some people would rather cause midschief
than do something positive. The basis of die way we must go is not to put fear into
people that their backyards are at risk, nor is it to say to the indigenous people of this
Stare that the Mabo High Court decision will! bring a land of milk and honey, but that it
will redress, where it can and where it is practical, the imbalances that have taken place
over 205 years. That is one of the fundamental issues of this Bill. Along with clause 5
and clause 7, more than most others, clause 6 opens the opportunity for a mistake to be
made, for whatever reason - and it may be for the best reasons in the world - which
cannot be corrected by the provisions of this Bill. Could the Minister explain that?
Hon GEORGE CASH: I am not saying that Hon Tom Helm is wrong, because he has
made a lot of statements and I do not believe they are all wrong at all. The question of
terma nullius was a fiction determined and later got rid of by the High Court. That is now
part of our history. In respect of the question he raised about a Minister making a
mistake, my interpretation is that if it were found that a Minister was in breach of die law
and a court overturned the Minister's decision, quite clearly there would not be any
extinguishment or inipainnent.
Hon John Halden: What provision could that happen under?
Hon GEORGE CASH: It is not within this Bill, but a Minister can make a wrong
decision, and it can be challenged. If the court sets that aside, quite clearly no
extinguishment or impairment would occur in respect of a particular native title. A lot of
Hon Tom Stephens' general comments were philosophical, but the High Court
acknowledged that native tidle had been extinguished in some areas. This Bill clearly
recognises the High Court decision. It says that no matter what, there will not be a
revival or removal of impairment where native title has been extinguished. Hon Tom
Stephens raised the question of Justice Toohey's comments in the Mabo case. There was
a majority judgment that looked into the question of fiduciary duty, and it was set aside
as something that should not be pursued. There is a need for this clause, because it
clearly sets out the position as it should be.
Hon TOM HIELM: I would have to agree that as I understand it the High Court's
fiduciary decision could be resolved somewhere else, because the High Court decision
backed away from correcting those impairments. Let us take a set of circumstances: A
resource developer goes into Rudall River and a group of Aborigines says, "We can fit
within the High Court's determination of traditional owners of that land. We fulfil those
criteria." They make a case, the procedures are followed as per the Bill right down to the
Minister, and there may be some information lacking or perhaps part of the High Court
determination was not quite met. Maybe the information the Minister is looking for is
not provided by the group. Therefore, the Minister might say, "I am sorry, but you have
not fulfilled the criteria. You have not got tditional linkage to that land and, therefore,
you are not entitled to compensation that others may be entitled to." It probably happens
to the Minister in his constituency duties that sometimes he makes representations to
Homeswest on which it has made a determination, and because of the way the Minister
presents his case Homeswest comes to a different view. Let us say that somewhere down
the track the Minister got all the information necessary to make a decision in favour of
that group, so that it did fall within the compensation provisions of this Bill. According
to clause 6 nothing in this Bill revives that native title. The Minister said there can be a
way to reverse that wrong but it cannot be done under this Act. In those circumstances,
and there may be others, could the Minister explain where they would go to right that
wrong?
Hon GEORGE CASH: Based on what the member has said, I would have thought they
could use clause 11, which enables die Minister to make a declaration in case of doubt or
dispute. It also provides that the Minister may apply to the Supreme Court for a
declaration as to whether and to what extent the members of that Aboriginal group are
entitled to exercise rights of traditional usage in relation to the land. It goes on further to
say that the Supreme Court is authorised to make such a declaration and any interlocutory
or consequential orders it considers appropriate.
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Hon AJ.G. MacTIERNAN: Clause 6 seeks to provide zhat any extinguishment or
impairment of native title that took place before 30 October 1975 will not be
compensable. Will the Minister confirm that?
Hon GEORGE CASH: That is correct.
Hon AJ.G. MacTIERNAN: The other aspect is that there will be no revival of the native
title or part of that native title under any circumstances. The Minister pointed out that a
number of the High Court judges did not support the idea and said that the idea of those
rights being proprietary in nature was not correct. Two justices, Deane and Gaudron,
expressly ruled out the possibility that the native title rights we are discussing were
proprietary in nature. Perhaps if the Minister had read on he would have also noted that
those two judges were prepared to contemplate the rights of former native title holders to
compensation, even where the tidle had been extinguished prior to the passage of the
Racial Discrimination Act.
The Minister is being somewhat selective in the extracts he has quoted from the various
justices. More importantly, what is being put on offer here to Aboriginal people,
compared with the Federal Native Tidle Bill? As [read the Federal legislation, in the
case of mining leases and other past acts such as prants of licences and permits of various
types, native title can indeed revive after those interests expire. In an existing situation
where there has been an inconsistent grant of, for example, a mining lease, under the
Federal scheme the Aboriginal community whose rights had been derogated from by that
grant of the mining lease will have a right of revival of their native title. However, under
this piece of State legislation, once the native tidle has been impaired or extinguished,
notwithstanding the fact that the mining lease for example may pass with the effluxion of
time, there can be no restoration to the Aboriginal community of those rights. This
seems to be incapable of justification.
Hon George Cash: You could revive the right by agreement.
Hon A.3.G. MacTIERNAN: There is no statutory right by agreement. It says the
opposite. I am not talking about something that might be negotiated after the
commencement of this legislation; I am talking about situations where there is a right that
has already been derogated from, either wholly or in part, by a prior act. For example, if
a mining lease was pranted in 1980 and that mining lease had either destroyed or
impaired the pre-existing native tide, under this legislation there will be no reversionary
right going to the Aboriginal community. From the schedules prepared by another hot
shot Terrace lawyer, much beloved of the other side, it appears that under the Federal
legislation in the case of expiration of mining leases - it does not simply say mining
leases granted subsequent to the passage of that legislation - generally native tidle for
those leases could revive. It would seem on the basis of that we have a very clear
difference in the rights offered under the Federal legislation and those offered under the
State legislation. It would also seem there is no good reason for us holding back in
situations where the inconsistent tide that has been pranted ceases to exist. A classic
example is a mining lease that expires. In those situations, there is no economic or
logical reason why we should not allow the native title to revive.
Hon GEORGE CASH: Although we are dealing with clause 6, it is necessary to refer to
clause 41 which seeks to provide the advancement of Aboriginal interests. That clause
seems to me to offer an opportutnity to right the wrongs to which Hon Alannah
MacTiemnan refers. I said earlier that we believed that this was a very fair and equitable
Bin. That is one of the reasons clause 41 exists; that is, to provide the opportunity to
make good where it can be shown that it is in the interests and advancement of the
Aboriginal community.
Hon AJ.G. MacTIERNAN: Clause 41 has met with a fair degree of cynicism among the
Opposition and indeed among the Aboriginal community. There is no need for clause 41.
Ihe Government, if it desired to give any such grant of land to Aboriginal people would
be quite capable of doing so under the Land Act without the introduction of clause 41.
The cynical view is - as seems to be witnessed by the particular mileage the Premier
attempted to make from this - that unlike the Federal legislation, this Bill will guarantee
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rights to all sorts of Aboriginal groups. The Nyoongahs, who refer to themselves as the
front line troops. were the first to meet the colonial experience and hence lost a great deal
of their association with their land. This quite cynical clause was uimpiy designed as
some sort of sop to pretend that those groups who had lost their association with the land,
would receive a piece of the action. Any honest Government was able to give those sorts
of grants without any recourse to this clause. It is totally unrelated to the issue of native
title. The track record of the Court and O'Connor Governments in righting these
injustices was not fantastic - it was non-existent.
Hon George Cash: The Federal Bill does not meet the needs of the south west
Aborigines.
Hon AJOG. MacTIERNAN:- It does not, and it does not purport to. Clause 41 does not
meet the needs either. The clause was introduced as a marketing exercise to try to
broaden the base and create division within the Aboriginal community, and to obtain
support from urban Aboriginal groups on the basis that they would receive a piece of the
pie notwithstanding that Mabo, on even a quite broad interpretation, would not apply to
such people. The language of clause 41 is purely permissive in terms. If he feels like it,
the Minister may give someone something at some particular time. That is hardly the
stuff of rights legislation. When a use that has extinguished or impaired native tidle
ceases - I instance a mining lease which, after 21 years, ceases and is no longer an
economic proposition because there is no resource to extract - there is no logical reason
why the Aboriginal group which was so disadvantaged by that grant in derogation of
their title should not have their rights restored. That is the scheme proposed under the
Federal Act and is clearly something capable of being done. It does not seem to us to
present any economic disadvantage to this State. The revival would operate only when
the pme-existing use bad expired by effiuxion of time or by surrender.

Division
Clause put and a division called for.
Sells rung and the Committee divided.
The CHAIRMAN: Orderi Before the tellers tell, I cast my vowe with the Ayes.
Division resulted as follows -

Ayes (16)
Hon George Cask Horn P.R. Lighifoot Hon OJYL Scott
Hon EJ. Chariton Hon PM. Lockyer Hlon W.N Stretch
Hon MI. Criddle Hon Munay Montgcuneiy Hon Derrick Tomlinson
Ron BK. Donaldson Hon N.E. Moore Hon Muriel Patterson (feller)
Hon Max Evans Hon M.D. Nixon
lHon Barr House Hon R.G. Pike

Noes (12)
Hon T.G. Bwler lHon John tides Hon Tom Stephens
Hon Kim Chance Hon AJ.G Macflenan Hon Bob Thomas
Hon J.A. Cowdeil Hlon Sam Piamtattsi Hon Doug Wen
Hon N.D. Griffiths Hon JA. Scott Hon Tom Helm (Teller)

Hon Pete Foss Hon. Grahamn Edwards

Clause thus passed.
Progress

Progress reported and leave given to sit again, on motion by Hon George Cash (Leader of
the House).
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ACTS AMENDMENT (VEHICLES ON ROADS) BILL
Second Reading

Order of the day read for the resumption of debate from 14 September.
Question put and passed.
Bill read a second time.

Commnittee
The Chairman of Committees (Hon Barry House) in the Chair; Hon Max Evans (Minister
for Finance) in charge of the Bill.
Clause 1: Short title -
Hon AJ.G. MacTIERNAN: What I am doing perhaps should have been done during the
second reading stage. The Opposition supports the overall thrust of the legislation. We
have proposed a couple of drafing amendments which I understand the Minister has
accepted. However, there is one outstanding area of concern. As a result of this Bill,
vehicles driven on private property no longer will be subject to the road traffic legislation
or subject to the protections associated with insurance provisions. We support that
because generally other compensation strategies art in place, in particular workers'
compensation and public liability. Our concern arises with public reserves. It is not a
fanciful concern. It arises out of our experience in the East Metropolitan Region in
which a large number of nril bikes are used in public reserves.
Under the existing regime, if a vehicle is a vehicle described in the first schedule of the
Road Traffic Act, regardless of whether or not it is licensed, the victim of an accident
involving such a vehicle, has the right to claim from the insurer even though that vehicle
may not itself be covered by insurance. That is because of certain provisions in the
legislation which provide that although the vehicle is not licensed, the victim of an
accident will not be deprived of the right to claim. Certainly the right to claim exists
whether or not there is insurance protection, but realistically in terms of being able to
recover any damages one requires an insurer to be standing behind the perpetrator of the
accident, even if it is a nominal defendant. The Opposition believes this amendment
package probably goes too far and instead of simply applying now to vehicles being
driven on the road, it should be broadened to include vehicles being driven on roads or on
public reserves.
In order to get the wording right and a reasonable definition of "public reserves', I
suggested we should refer this Bill to the Legislation Committee. The Minister
considered that and decided ta proceed with the legislation. It is important to understand
that the Opposition agrees that a certain class of persons should no longer be required to
register their vehicles and should no longer have the benefit of the third party insurance
Act provisions, and that is where the vehicles are driven on private property. However,
the Opposition does not agree with the Government going one step further and also
excluding from the Road Traffic Act and from the protection of the motor vehicle third
party insurance scheme, those vehicles driven on public reserves. As a matter of logic
there is no reason to distinguish between roads and public reserves in this regard. There
is a logical reason for distinguishing between roads and private property because of the
general incidence of either workers' compensation insurance or public liability insurance
in such cases, but it does not apply to the contrast between roads and public reserves.
The Opposition will have a problem if this amendment proceeds as is, and accidents
occur on public reserves with the prospect of the State Government and local
governiments being sued, rather than the driver of the vehicle backed up by the might of
the insurer. The Opposition agrees with the principal thrust to remove the scope of the
Road Traffic Act and the Motor Vehicle (Third Party Insurance) Act from vehicles
driven on private property. However, there is no logical reason for extending that
removal to cover public reserves. This legislation should be simply redrafted in such a
way as to include public property or public reserves. It would not be an extensive
redrafting.
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Hon MAX EVANS: I acknowledge the amendments suggested by the Opposition. This
Bill was around for same five years and has been brought to the Parliament once or twice
before. It was not proceeded with because of the retrospectivity in respect of claims.
The key to this matter is that unlicensed off-road vehicles were technically contravening
the Act, although they were never used on public roads. However, if these unlicensed
vehicles were involved in an accident off-road, there was an anomaly in the legislation
which allowed claims to be made against compulsory third party insurance even though
the vehicles were not insured. A number of such claims were made. When the
legislation was introduced some years ago, it was technically designed to cut off a certain
number of claims, about which complaints had been made. People felt they were
technically entited to make claims and, therefore, should not be eluded. That has now
all been cut out, and there is no activity in that ame.
Third party personal insurance is compulsory only where motor vehicles are driven on
the road, and there was a problem getting cover for vehicles that were not driven on
roads. Hon Alannah Macriernan referred to nril bikes driven on public open space.
They would have been covered by the same anomaly; that is, because they were vehicles
that should have been licensed, if they were involved in an accident a claim could be
made under the compulsory third party insurance scheme. The Opposition is suggesting
that the Government should close the gap in respect of farmers and mining companies
operating vehicles on private property, but not include those unlicensed vehicles driven
on public open space. This Bill has been around fkr a long time, and the police have for
many months been interpreting the law as though it has been enacted. It has been
hanging over the heads of the insurance companies for some time also, and there has
been a great deal of concern about it. Only one more week remains of the parliamentary
session and there is not sufficient time to make any changes to the Bill. I do not believe
it should be changed, because the Bill will cut out the anomalies with regard to
unlicensed off-moad vehicles.
The Opposition talked about nril bikes, and referred to the unusual circumstance of a
bike that should be, but is not, insured being involved in an accident on public open
space. Under the existing provisions the person involved in that accident could make a
claim, and the Opposition wants to retain that provision. Such a motor vehicle should be
licensed and should not be driven on public open space if it is not licensed. That is quite
different from such a vehicle being driven on a farm which is not public property and
which the public should not use. This Bill proposes to amend the Road Traffic Act of
1974 and the Motor Vehicle (Tidrd Party Insurance) Act of 1943. Other smaller
anomalies have been recognised and will be rectified. They have existed for some time
but in the last couple of years some very astute legal eagles picked them up, and have
made claims against the insurance companies. We are trying to rectify this.
Hon A.J.G. MacTIERNAN: It is important to point out that the concerns we have raised
have not been responded to by the Minister. He has said there is a problem with time.
We are talking about fairly simple amendments, which the parliamentary draftsman could
make within a day or two, so I do not think the timing is a problem. We should ask
ourselves whether there should be a different regime in relation to the requirement for a
vehicle to be licensed and the associated requirement to bring a party under the umbrella
of the third party insurance Act on the basis of whether a vehicle is being driven on a
road or on a public reserve. There should not be. As the Minister himself has
acknowledged, they can both be distinguished from a private property. The public have
access to both places, and they should be able to expect some protection if they are
involved in an accident. Under the current scheme, and under the Opposition's proposal,
there is no question of the person who improperly did not insure his vehicle being in any
way advantaged. That person would of course be the first cab off the rank in termis of
liability. However, as with any other motor vehicle accidents, in the event of their being
unable to meet the damages of the victim - die innocent party - that victim would have, as
road users now have and will continue to have, the protection of and recourse to the
resources of the third party insurance scheme.
IHon MAX EVANS: The 1943 Act has applied for the best part of 40 years. It was never
intended to cover unlicensed vehicles.
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Hon A.J.G. MacTieman: You are not changing that.
Hon MAX EVANS: I know. An anomaly was found whereby claims could be made,
and Hon Alannah MacTiernan is saying we should allow claims for unlicensed vehicles
using public open space. The anomaly should be removed so we can proceed from that
point.
Hon J.A. SCOTIT: Having seen motor bikes being ridden in places where they should not
be ridden, by not insisting on their being covered the Government is giving people a
financial incentive to do that. Like Hon Mannah MacTiernan, I believe unlicensed
vehicles should be covered because of the accident side of the question.
Clause put and passed.
Clause 2: Commencement -

Hon A.J.G. MacTIERNAN: The comments I made are relevant to all clauses containing
a reference to "road only". I will denote that although I will not stand to speak on any of
other clauses the observations as outlined apply to each of those clauses.
Clause put and passed.
Clauses 3 to 5 put and passed.
Clause 6: Section 3 amended -

Hon MAX EVANS: I move -
Page 4, after line 7 - After paragraph (a) to insert the following paragraph -

(b) in subsection (1) in the definition of "uninsured motor vehicle" by
deleting "the owner thereof is required to enter into a contract of
insurance" and substituting the following -

there is required to be in fare a contract of insurance
entered into by the owner of the motor vehicle "

Page 4, line 13 - To insert before "State" the following -

vehicle in this
Page 4, line 16 - To insert before "State" the following -

vehicle in this
Hon A.J.. MacTiernan: The Opposition supports these amendments. It proposed them,
so it is certainly in agreement with them.
Amendments put and passed.
Clause, as amended, put and passed.
Clause 7: Section 4 amended -

Hon MAX EVANS: I move -

Page 4, line 21 to page 5, line 15 - To delete the lines and substitute the following
lines -

(a) by repealing subsection (1) and substituting the following
subsection -

(1) When any motor vehicle is on a road there is
required to be in force in relation to the motor vehicle a
contract of insurance entered into by the owner of the
motor vehicle under which the owner has insured subject to
and in accordance with this Act against any liability which
may be incurred by the owner or any person who drives the
motor vehicle in respect of the death of or bodily injury to
any person directly caused by, or by the driving of, the
motor vehicle. '";
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(b) by repealing subsection (3)(a) and substituting the following
paragraph -

to (a) Where a motor vehicle in relation to which there is
not in force a policy of insurance complying with
this Act is used on a road the owner of the motor
vehicle and any person so using the motor vehicle
or causing or permitting such use commits an
offence.
Penalty: First offence: $400.
Subsequent offence: $800. it; and

I acknowledge that the Opposition brought forward these amendments during discussions
with the Government's advisers.
Amendment put and passied.
Clause, as amended, put and passed.
Clauses 8 to 11 put and passed.
Clause 12: Section 15 amended -

Hon MAX EVANS: I move -
Page 7, lines 6 to 9 - To delete the lines and substitute the following lines -

of (1) A vehicle licence is required for any vehicle described in the First
Schedule whilst that vehicle is being used on a road.

Amendment put and passed.
Clause, as amended, put aind passed.
Title put and passed.

Report
Bill reported, with amendments, and the report adopted.

Third Reading

Bill read a third dine, on motion by Hon Max Evans (Minister for Finance), and
transmitted to the Assembly.

TOBACCO CONTROL AMENDMENT DILL
Receipt and First Reading

Bill received from the Assembly;, and, on motion by Hon Max Evans (Minister for
Finance), read a first time.

Second Reading
HON MAX EVANS (North Metropolitan - Minister for Finance) [ 1. 50 am]j: I move -

That the Bill be now read a second time.
This Bill is complementary to the proposed amendments to the Business Franchise
(Tobacco) Act to increase the licence fee rate from 50 per cent to 100 per cent from the
November Licensing period. The purpose of this Bill is to limit the appropriation ftrm
the consolidated fund to the Health Promotion Foundation to seven per cent of tobacco
tax receipts for that year, or $12.9m, whichever is the lesser. The Act currently specifies
the annual appropriation to the foundation at 10 per cent of tobacco tax receipts or any
greater percentage specified by the Minister. However, if the current appropriation
formula were left in place, the Health Promotion Foundation would receive a funding
increase in 1993-94 in the order of $6m or 45 per cent as a result of the proposed increase
in theicence feefrom 50 per centito 100 per cent. An increase of this size would be
excessive in the currnt fiscal climate. It is also important to recognise that the proposed
change does not represent a reduction in this Government's commitment to provide funds
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for activities which help to reduce smoking in Western Australia. On the basis of current
estimates of tobacco tax collections in 1993-94, the $129m expected to be directed to the
Health Promotion Foundation will be about the same as in 1992-93.
I commend the Bill to the House
Debate adjourned, on motion by Hon Bob Thomas.

VETERINARY PREPARATIONS AND ANIMAL FEEDING STUFFS
AMENDMENT BILL
Assembly's Message

Message from the Assembly received and read notifying that it had agreed to the
amendment made by the Council.

HORTICULTURAL PRODUCE COMMISSION AMENDMENT BILL
Assembly's Message

Message from the Assembly received and read notifying that it had disagreed to the
amendment made by the Council.

EXOTIC DISEASES OF ANIMALS BILL
Receipt ad First Reading

Bill received from the Assembly; and, on motion by Hon E.J. Chariton (Minister for
Transport), read a first time.

Second Reading
HON EI. CHARLTON (Agricultural - Minister for Transport) [1.53 am]: I move -

That the Bill be now read a second time.
This Bill deals with the control of exotic animal diseases in Western Australia and
combines the functions of two existing Acts. As a result, part m of the Stock Diseases
(Regulations) Act 1968 will be amended and the Exotic Stock Diseases (Eradication
Fund) Act 1969 will be repealed. This Bill provides for the control procedures that are to
be used to eradicate exotic animal diseases where animals will be slaughtered to prevent
the spread of the disease. It provides a means of compensating producers who are
affected by the disease. Exotic animal diseases are those which do not currently exist in
Australia and which would cause significant economic harm to the State if they were to
gain permanent entry into the State's livestock populations. The Bill deals with a limited
number of highly infectious diseases, such as foot and mouth disease, Newcastle disease
and rabies. Under the proposed legislation 12 such diseases have been specifically
nominated.
In addition to those diseases that would cause irreparable economic damage to the State,
the Bill also provides a mechanism for the rapid control of those diseases which present a
risk to human health, such as rabies. All the diseases that are covered by this Bill have
significant economic and/or public health implications. The Department of Agriculture
has plans in place to deal with an outbreak of an exotic animal disease, should such an
event occur in Western Australia. Finance and compensation arrangements have been
agreed to by all the States and Territories; this is to be coordinated at a national level.
These plans provide for operating funds to be made available to eradicate a disease, and
compensation to farmers whose properties are affected by such diseases.
The adequacy of the existing animal exotic disease legislation was questioned by the
Australian Agricultural Council in 1987. As a result of the concerns raised, the
Commonwealth appointed a consultant to examine and consider the adequacy and
consistency of Australian, Stat and Territory legislation. The consultant was concerned
by the various ways in which each State and Territory had made laws dealing with the
control of exotic animal diseases. It was strongly recommended that each jurisdiction
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should introduce similar legislation aimed at overcoming the deficiencies that existed in
legislation at that time. For instance, the Western Australian Stock Diseases
(Regulations) Act provides only a mechanism for regulations to be made for the control
of exotic animal diseases. The Act itself does not directly provide a means of controlling
an outbreak of disease. Such a deficiency was seen as particularly important, in view of
the fact that an exotic animal disease does not only have a local effect on animal health
and production, but also has national and international impact through its effect on export
trade. For example, were Western Australia to have an outbreak of foot and mouth
disease, the export of sheep, cattle, pigs, wool and meat products to all countries that
were free fromn this disease would cease immediately. Trade would resume only at least
12 to 18 months later once our trading partners were satisfied that Australia was free
from this disease. Under the existing arrangements the costs of an eradication campaign
will be shared equally by the Commonwealth, which will pay 50 per cent of the total
cost, and by the States collectively paying the other 50 per cent. Western Australia will
contribute to the cost of a program based on a formula which is dependent on the number
of livestock of the affected species present in the State. For all diseases covered by this
cost sharing agreement, Western Australia is expected to contribute five to 10 per cent to
the total cost of an eradication program.
The following principles have been addressed in drafting this legislation to ensure that
the State's plans have appropriate legislative bacing. Briefly, the principles involve the
following: The control of exotic animal diseases calls for separate legislative treatment;
that is, legislation which does not deal with any other matters. The intent is to identify
the legislation as emergency in nature, and to recognise that it deals with a unique
problem. The rights, duties, and obligations of all persons involved in this emergency
should be clearly and extensively defined under a single statutory authority enacted in
each State. This should be done in such a way that there is no misunderstanding about
any individual's responsibilities in the circumstances. The powers are to be clearly
defined in an Act and should not exist through regulations or other delegated legislative
powers. Clear and adequate powers should be available to detect infections, control
infected premises, and trace the movement of people, animals, animal products and
vehicles that may have been involved in the outbreak of the disease. There should be

adeuate power to slaughter and dispose of infected animals, and to disinfect the
poees. Adequate provision should also be made to deal with wildlife and feral

animals, if there were a risk of their being infected. Penalties should reflect the true
gravity of offences under this Act, and the impact that a breach would have on the
wellbeing of primary producers, and. State and national economies. For example, the Bill
calls for a penalty of up to $ 10 000 and/or imprisonment for two years for anyone found
guilty of threatening to administer an exotic disease agent to animals. This was done to
discourage blackmail or extortion, because in the past extortion attempts have been made
in other States. Legislation should provide adequate compensation, which would be
equitably assessed, for producers who have been affected by the disease.
The consultant prepared a model Bill which embodied the principles that I have just
outlined. The Australian Agricultural Council subsequently endorsed this model Bill and
urged all the States to enact this type of legislation as soon as possible. Permission to
draft this legislation was given by Cabinet in 1991. However, due to circumstances
beyond control, this matter did not progress until Cabinet reaffirmed the previous
decision in July this year. New South Wales and South Australia have already enacted
new legislation, and the other States and Territories are in the process of preparing
similar legislation.
The Exotic Animal Disease Control Bill follows the format outlined in the model Bill and
aims to satisfy the recommendations that were endorsed by the Australian Agricultural
Council. Those recommendations were recently reaffirmed by the Agriculture and
Resources Council of Australia and New Zealand. This Bill clearly defines the
responsibilities of stack owners, managers and professional consultants workcing with or
managing stock who suspect the presence of an exotic animal disease. The
responsibilities and duties of the Minister for Primary Industry, the Director General of
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Agriculture, and the chief veterinary officer are also clearly outlined. There are
provisions to quarantine affected properties and to restrict the movement of livestock,
animal products, people and vehicles that could contribute to the spread of the disease.
The Bill contains clearly defined powers to slaughter and to direct the burial or disposal
of suspect stock on affected properties.
The last part of the Bill provides for fair compensation to be paid at market value to
producers whose stock were infected, or suspected of being infected, with an exotic
disease. A mechanism is also in place to provide compensation for any contaminated
animal products that are required to he disposed of as a result of the eradication
procedure. Should any farm buildings or structures be damaged during the course of
disinfection, provisions exist to make good, or to compensate the owners for any damage
that is caused by the disinfection process. However, die Bill clearly excludes the
possibility of payments or compensation for any loss of profits, breach of contracts or
other forms of consequential loss.
The principles outlined and contained in this Bill for the control of exotic diseases have
the full support of the State's livestock industries and the National Farmers Federation at
a Federal level. 'The issue of providing fair compensation for all those involved has been
a subject of extensive industry consultation. This Bill provides a mechanism for the
payment of compensation which is in line with agreed Government and industry
positions on the issue. The Bill also provides for repeal of those parts of part Ill of the
Stock Diseases (Regulations) Act which currently deal with the control and eradication of
exotic animal diseases, and for the repeal of the Exotic Stock Diseases (Eradication
Fund) Act. The Bill provides an unambiguous mechanism for the control of exotic
animal diseases and a clearly defined mechanism for financial support for the control of
all exotic animal diseases. It is worthy of the full support of all members of this Council.
I commend the Bill to the House.
Debate adjourned, on motion by Hon Tomn Helm.

BEE INDUSTRY AMENDMENT AND REPEAL BILL
Receipt ad First Reading

Bill received from the Assembly: and, on motion by Hon EJ. Chariton (Minister for
Transport), read a first time.

Second Reading
HON EJ. CHARLTON (Agricultural - Minister forTransport) [2.03 am]: I move -

That the Bill be now read a second time.
The Bee Industry Amendment and Repeal Bill repeals the Bee Industry Compensation
Act 1953 and introduces a number of amendments to the Beekeepers Act 1963. The Bee
Industry Compensation Act 1953 was introduced with the support of die beekeeping
industry to provide beekeepers with compensation for beehives, beekeeping equipment
and honeybee products that were destroyed as part of the Department of Agriculture's
eradication program for Amnerican brood disease. American brood disease is an
infectious disease of bees and has no effect on any other species of animal. It is a disease
of the brood of the honeybee and causes significant economic loss to beekeepers, with up
to 100 per cent of the hives of individual apiarists having been infected with the disease.
In the 1980s it was estimated that up to between four per cent and five per cent of
apiaries were infected with American brood disease.
It has been recognised for a number of years that American brood disease can be
controlled and eradicated from individual apiaries using relatively simple management
techniques. These involve the identification of infected hives and the disinfection or
destruction of all contaminated materials. Prior to 1991 the Department of Agriculture
pursued an eradication policy for the disease in which apiarists were obliged to notify the
department if they suspected that the disease was present in their hives. If the disease
was confirmed to be American brood disease, the apiary was automatically placed in

[COUNCILI8324



[Tuesday, 30 November 1993] 82

quarantine and all infected hives were destroyed by being burned and the remains were
buried. This action obviously caused considerable economic loss to individual
beekeepers and the Bee Industry Compensation Act enabled a compensation fund to be
established which provided beekeepers with compensation for the equipment and
contaminated products that were destroyed.
Since the late 1980s beekeepers have had to cope with relatively low prices for their
products. Some beekeepers relied on the department to undertake disease control work
on their apiaries and found that the compensation fund could be used to their economic
advantage. By 1990 it was found that the prevalence of American brood disease was not
declining but chat the cost of maintainiing the compensation fund had steadily increased.
During the 1980s the bee industry compensation fund had been unable to meet the cost of
the compensation claims and the compulsory levy paid annualiy by beekeepers had
increased substantially. In 1984, as a result of some beekeepers making large claims for
compensation, the fund was unable to meet its commitments and an advance of $72 000
was sought from the Treasurer. By 1987 half of the advance was repaid. However, in
1990 the compensation fund still owed Treasury $36 000, while beekeepers'
contributions to the fund had increased from 350 per hive in 1984 to 90g per hive in
1990.
In 1990 the fund cost the industry $50 000 per annum and, in addition, cost the
department more than that amount in its administration. The presence of American brood
disease and its recurrence in an apiary is largely related to an apiarist's management
pracices. For the vast majority of beekeepers whose hives were not infected and had
never been infected with American brood disease, the cost of contributing to the fund had
become significant by 1990. As commercial beekeepers own from 200 to more than
1 000 hives each, the compulsory fund levy was costing each beekeeper hundreds of
dollars a year.
In 1990 the Department of Agriculture introduced a new bee disease program. New
laboratory techniques were developed to enable the early detection of American brood
disease and alternative disinfection techniques were introduced for the control of the
disease. It was no longer necessary, or compulsory, to burn hives infected with American
brood disease to eliminate the infection from an apiary. Now, the majority of infected
equipment can be salvaged using a process of wax dipping in which the hives are
decontaminated by passing them through a vat of molten wax which is maintained at
between 150 degrees and 160 degrees centigrade. This process effectively kills the
bacteria responsible for American brood disease and also helps to preserve some of the
wooden components of the beekeeping equipmen The department has provided a
comprehensive extension service to the industry, and beekeepers have been shown how
to develop their own quarantine system, known as barrier management. As a result of all
these measures, the occurrence of American brood disease is now estimated to be one
half of one per cent.
No levies have been collected from the beekeeping industry since this new program was
introduced by the Department of Agriculture. In spite of the fact that the levy paid by
producers has progressively increased since 1984, the fund was unable to generate
surplus funds to repay all of the advance made by the Treasurer. Treasury has agreed to
waive the repayment of the money that is stiff outstanding if the fund is wound up. These
changes have the ful.support of both the Western Australian Farmers Federation and the
Commercial Beekeepers Cooperative of Western Australia and, as was stated earlier,
these changes have saved the industry thousands of dollar per annum. The economic
viability of the beekeeping industry is no longer assisted by the presence of the bee
industry compensation fund and is not supported by the industry associations. Clearly
this Act should be repealed.
The Bill also contains a number of amendments to the Beekeepers Act 1963, some of
which are necessary as a consequence of the intended repeal of the Bee Industry
Compensation Act while others are necessary to enable the current disease control
program to continue to function effectively. The Beekeepers Act was originally
introduced with the express purpose of making provision for the eradication of disease
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and pests among bees, and to assist in the orderly conduct of the beekeeping industry.
The proposed changes update the Beekeepers Act and take into consideration the
successful nature of the current departmental disease control program. The proposed
changes include -

deletion of any reference to the Bee Industry Compensation Act 1953;
a number of administrative changes including a change in the definition of a
beekee .per to enable companies, rather than just individuals, to own bee hives; a
change in the names of the positions within the department which are responsible
for the administration of various parts of the Act; and clarification of the dare by
which beekeepers must reregister annually and the beekeeping information that
must accompany reregistration forms;
alteration of the way in which disease control will be regulated so that beekeepers
are made more personally responsible for their individual disease control
programs and less reliant on regulation by the Department of Agriculture; for
instance, infected apiaries will no longer be placed in quarantine automatically
but will only be quarantined at the discretion of the inspector this administrative
change in an inspector's duty is greatly appreciated by the industry as it will
enable a beekeeper to have the opportunity to control the presence of a disease in
liaison with a departmental inspector and,
the department will no longer be responsible for resolving civil complaints where
bees are alleged to have caused nuisance to individuals; this is a civil matter and
should be resolved more appropriately by the relevant local authority; however,
provisions will remain in the Act for the department to assist in the removal of
bees where they cause a nuisance to the general public.

The penalties associated with breaches of the Act will be increased significantly. These
penalties have not been increased for a number of years and the changes are intended to
discourage breaches of the Act which result in the uncontrolled spread of American
brood disease or the potential spread of an exotic bee disease. Exotic bee diseases are not
present in Western Austraia. The State is fortunate to be free from two economically
important diseases that affect apiaries in the rest of Ausnrlia. The absence of these
diseases and the current low level of American brood disease in Western Austrlian
apiaries convey a wading advantage on the State's beekeeping industry.
The industry supports the proposed changes to the Beekeepers Act, and has sought
assurances that disease control and the prevention of the introduction of exotic bee
diseases into Western Australia will remain a priority of the Department of Agriculture.
All of the changes outlined will enable the Government to respond to the industry's needs
in a responsible manner. This Bill will save the beekeeping industry at least $50 000 per
annum. it will enable the Department of Agriculture to put a disease control program in
place which is cost effective and is worthy of the full support of the Legislative Council.
I commend this Bill to the House.
Debate adjourned, on motion by Hon Tom Helm.

Howse adjournzed a 2.12 on (Wednesday)
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QUESTIONS ON NOTICE

MINISTERIAL OFFICES - STATIONERY AND NAMEPLATES, COST
794. Hon TOM STEPHENS to the Minister for Health representing the Minister for

Labour Relations:
(1) What was the cost of producing the Minister's stationery?
(2) Who designed and printed it?
(3) What was die cost of

(a) designing; and
(b) printing?

(4) What was the cost of manufacturing and installing office nameplates for
the Minister's office?

Hon PETER FOSS replied:
(1) $4 393 has been expended on producing the Minister's stationery - that is,

letterhead, envelopes, with compliments slips etc - since 16 February
1993.

(2) Stationery has been designed by staff within the Minister's office with die
assistance of State Print, and printed by State Print.

(3) (a) Nil
(b) $4 393.

(4) $620.
MINISTERS, TRAINING OF - MEDIA OR PUBLIC RELATIONS

805. Hon TOM STEPHENS to the Minister for Health representing the Attorney
General:
(1) Has the Minister taken part in any media or public relations training since

6 February 1993?
(2) If so, what was the cost of the training?
(3) Who provided the training?
(4) Which department paid for the training?
Hon PETER FOSS replied:
(1) Yet.
(2) $640.
(3) Corporate Dynamics - Bill Gill and Associates.
(4) Department of Corrective Services.

MINISTERS, TRAINING OF - MEDIA OR PUBLIC RELATIONS
810. Hon TOM STEPHENS to the Minister for Health representing the Minister for

Labour Relations:
(1) Has the Minister taken part in any media or public relations training since

6 February 1993?
(2) If so, what was the cost of die training?
(3) Who provided the training?
(4) Which department paid for the training?
Hon PETER FOSS replid
(1) Yes.
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(2) $410.
(3) Corporate Dynamics.
(4) Costs met from ministerial office budget.

MINISTERS, TRAINING OF - MEDIA OR PUBLIC RELATIONS
812. Hon TOM STEPHENS to the Minister for Health representing the Minister for

Planning:
(1) Has the Minister taken part in any media or public relations training since

6 February 1993?
(2) If so, what was the cost of the training?
(3) Who provided the training?
(4) Which department paid for the trining?
Hon PETER FOSS replied:
(1) The Minister for Planning has not undertaken any media or public

relations training since 6 February 1993.
(2)-(4) Not applicable.

MINISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS
814. Hon TOM HELM to the Leader of the House representing the Premier:

(1) Have any reflurbishments or renovations been undertaken to the Premier's
office since 6 February 1993?

(2) If so. what was the nature of the change?
(3) What was the cost of the work?
Hon GEORGE CASH replied:

The Premier has provided die following reply -

(1) No, although we are removing the cigarette smells by natural
attrition.

(2)-(3) Not applicable.
MINISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS

815. Hon TOM HELM to the Minister for Education representing the Minister for
Commerce and Trade:
(1) Have any refurbishments or renovations been undertaken to the Minister's

office since 6 February 1993?
(2) if so, what was the nature of the change?
(3) What was the cost of the work?
Hon N.F. MOORE replied:

The Minister for Commerce and Trade has provided the following reply -

(1) Yes.
(2) Wallpapering and painting to the minister's office and waiting

lounge area, and supply of replacement furniture.
(3) $24 214.

MNISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS
816. Hon TO)M HELM to the Leader of the House representing the Minister for

Resources Development:
(1) Have any refurbishments or renovations been undertaken to the Minister's

office since 6 February 1993?
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(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon GEORGE CASH replied:

The Minister for Resources Development has provided the following
answer -

I am advised as follows -

(1) Yes.
(2) The previous Minister and staff members totalling 19 occupied the

majoity of the twentieth floor in the Capita building. To
accommodate a significantly reduced staffing level of lop it was
necessary to relocate die reception area to the north west end of the
building, therefore reducing occupancy to half of the twentieth
floor. The building works carried out were new partitions, doors,
relocation and painting; reception counter and storage area;
signage; electrical - provision of power outlets and light fittings;
mechanical - relocation and rebalancing of air-conditioning
system; security upgrade; and computer and telephone cabling.

(3) AU invoices have not yet been received but it is expected to be
approximately $30 500.

MINISTERIAL OFFICES - REFUJRBISHMENTS OR RENOVATIONS
817. Hon TOM HELM to die Minister for Transport representing the Minister for

Primary Industry:
(1) Have any refurbishnments or renovations been undertaken to the Minister's

office since 6 February 1993?
(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon E.J. CHARLTON replied:

The Minister for Primary Industry has provided the following response -

(1) No.
(2)-(3) Not applicable.

MINISTERIAL OFFICES - REFlJRBISHM[ENTS OR RENOVATIONS
818. Hon TOM HELM to the Minister for Mines:

(1) Have any refurbishments or renovations been undertaken to the Minister's
office since 6 February 1993?

(2) If so, what was die nature of the change?
(3) What was die cost of die work?
Hon GEORGE CASH replied:
(1) Yes.
(2) New furniture and repairs, framed prints and pot plants.
(3) $5 096.80.

MINISTERIAL OFFICES - REFURBISHMENT'S OR RENOVATIONS
8 19. Hon TOM HFELM to the Minister for Transport:

(1) Have any refurbishments or renovations been undertaken to the Minister's
office since 6 February 1993?

(2) If so, what was the nature of the change?
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(3) What was the cost of the work?
Hon EL CHARLTON replied:
(1) Yes.
(2) Reception area and one office altered. One wail unit and two tables

repolished. Conference chairs re-upholstered. Purchase of lounge suite
and coffee table.

(3) $13028.

MINISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS
820. Hon TOM HELM to the Minister for Education:

(1) Have any refurbishments or renovations been undertaken to the Minister's
office since 6 February 1993?

(2) If so, what was the nature of the change?
(3) What was die cost of die work?
Hon N.F. MOORE replied:
(1) Yes.
(2) Partition alterations to provide a conference room, signage, and repairs to

refigerators.
(3) The cost of the above work was $5 235.

MINISTERIAL OFFICES - REFUJRBISHMENTS OR RENOVATIONS
822. Hon TOM HELM to the Minister for Finance:

(1) Have any refurbishments or renovations been undertaken to the Minister's
office since 6 February 1993?

(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon MAX EVANS replied:
(1) Yes.
(2) Secondhand desk.

(3) $412 for repolishing.
MINISTERIL. OFFICES - REFURBISHMIENTS OR RENOVATIONS

823. Hon TOM HELM to the Minister for Finanice representing the Minister for Water
Resources:
(1) Have any refurbishments or renovations been undertaken to the Minister's

office since 6 February 1993?
(2) if so, what was the nature of the change?
(3) What was the cost of the work?
Hon MAX EVANS replied:

The Minister for Water Resources provides the following reply -

(1) Yes.
(2) Repainting, removal of two partitions and recarpeting of office.
(3) Repainting and removal of two partitions - $4 928. Recarpecing

cost was the responsibility of Chesterton International, the
managing agents.
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MINISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS
824. Hon TOM HELM to the Minister for Health:

(1) Have any refurbishnments or renovations been undertaken to the Minister's
office since 6 February 1993?

(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon PETER FOSS replied:
(1) Yes.
(2) A bookcase was finted.
(3) $965.

MINISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS
825. Hon TOM HELM to the Minister for Transport representing the Minister for

Community Development:
(1) Have any refurbishments or renovations been undertaken to the Minister's

office since 6 February 1993?
(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon E.J. CHARLTON replied:

The Minister for Community Development has provided the following
reply -

(1) Yes.
(2) Patch and paint to office suite, partitioning to conference room,

reception desk upgrade.
(3) 517052.

MINISTERIAL OFFICES - REFURBISHMENTS OR RENOVATIONS
827. Hon TOM HELM to the Leader of the House representing the Minister for

Police:
(1) Have any refurbishments or renovations been undertaken to the Minister's

office since 6 February 1993?
(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon GEORGE CASH replied:
(1) No.
(2)-(3) Not applicable.

MINISTERIAL OFFICES - REFUJRBISHMENTS OR RENOVATIONS
829. Hon TOM HELM to the Minister for Education representing the Minister for the

Environment:
(1) Have any refurbishments or renovations been undertaken to the Minister's

office since 6 February 1993?
(2) If so, what was the nature of the change?
(3) What was the cost of the work?
Hon N.F MOORE replied-

T'he Minister for the Environment has provided the following reply -
(1) Yet.
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(2) (a) Manufacturing and installing office nameplates in the
Minister's suite and main directory.

(b,) Partition alteratons; electrical and computer relocations;
carpet repairs; painting- cleaning and minor repairs.

(c) Relocation into office; removal and installation of curtains
and blinds.

(d) Signage.
(3) (a) $683

(b) $10717
(c) $2441
(d) $1 169

PARLIAMENTARY SECRETARY - STATIONERY, COST
910. Hon TOM STEPHENS to the Parliamentary Secretary:

(1) What was the cost of producing the Parliamentary Secretary's stationery?
(2) Who designed and printed it?
(3) What was the cost of

(a) designing; and
(b) printing?

(4) What was the cost of manufacturing and installing office name plates for
the Parliamentary Secretary's office?

Hon LUG. PIKE replied:
The Premier has provided the following reply -
(1) The account has not yet been presented for payment, but the

quotation was $393.
(2) The letterhead was designed by ministry staff and printed by Snap

Printing.
(3) See (1).
(4) No office nameplates have been installed.

REGIONAL PARKS - YELLAGONGA, BEELIAR, CANNING RIVER
Final Establishment, Mana gement Funding; Legilation Amendment

104 1. Hon LA. SCOTT to dhe Minister for Education representing the Minister for the
Environment:
(1) Does the Government intend to complete the final establishment of the

Yellagonga, Beeliar and Canning River regional parks this year?
(2) If so, when will they be formallyuansferrd to the National Parks and

Nature Conservation Authority?
(3) Will funds be provided to CALM for the management of these regional

parks?
(4) if so, bow much and from what source?
(5) Does the Government intend to amend the CALM Act to give formal

status to regional parks?
(6) If so, when?
Hon N.F. MOORE replied:-

The Minister for the Environment has provided the following reply -

(1) The final establishment of the Yellagonga, Beeliar and Canning
River regional parks will be completed as soon as possible.

8332 [COUNCIL]



[Tuesday, 30 November 1993]133

(2) The administrative arrangements for regional parks are under
consideration by Government.

(3)-(6) See (2) above.
ROCK LOBSTER FISHERIES - MANAGEMENT PLAN

Relief Package
1074. Hon GRAHAM EDWARDS to the Minister for Transport representing the

Minister for Fisheries:
(1) As the recently announced rock lobster fishery management plan is a

temporary measure directed towards increasing the breeding stock by
putting a pulse into die breeding stock, does the Minister intend to provide
relief to those industry members who suffer financial hardship as a result
of the measure?

(2) If yes to pan (1), what are the details of the relief package?
(3) If no to part (1), why should fishermen not be extended Government

assistance similar to that provided to farmers?
Hon E.J. CHARLTON replied:

The Minister for Fisheries has provided the following response -

(1) No.
(2) Not applicable.
(3) Present indications are tha thde measures have benefits for the

industry,
ROCK LODBSTER FISHERIES - VALUATIONS, INCONSISTENCY

1170. Hon GRAHAM EDWARDS to the Minister for Transport representing the
Minister for Fisheries:
(1) Why was the WA rock lobster industry claimed to be a $300m fishery in a

press release issued by the Minister on 17 July 1993 and then
subsequently referred to as a $250m industry in the press releases issued
by the Minister on 4 August 1993, 17 September 1993 and 15 October
1993?

(2) Is this inconsistency indicative of the Government's devaluation of the
industry by $50m: because of poor management?

(3) Is this continuing inconsistent and confusing approach by the Government
in its dealings with the industry and the fishermen a planned strategy or
does it result from poor management?

Hon E.J. CHARLTON replied:
The Minister for Fisheries has provided the following response -

(1 )-(3)
The member would be aware that the price of rock lobster changes
regularly.

ROCK LOBSTER FISHERIES - HOME PORTING, MEETING REQUEST
1171. Hon GRAHAM EDWARDS to the Minister for Transport representing the

Minister for Fisheries:
(1) Is the Minister aware that the rock lobster subcommittee of die Western

Australian Fishing Industry Council requested WAFIC to convene a
meeting with the Minister on the home porting issue before he took a
decision to rescind the previous policy on home porting?

(2) If so, will the Minister Wquirt why terequest was refused and avise the
House accordingly?
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Hon E.J. CHARLTON replied:
The Minister for Fisheries has provided die following response -

(1) Yes.
(2) The matter was resolved on 10 Match 1993.

ROCK LOBSTER FISHERIES - FISHERMEN, CONSULTATIONS

1172. Hon GRAHAM EDWARDS to the Minister for Transport representing the
Minister for Fisheries:

I refer the Minister to his statement that be would "liaise fully with those
sections of die fishing industry on matters directly affecting diem" (press
release of February 26 1993) and ask -
(1) Why did the Minister subsequently refuse to meet with the

fishermen of the A-B zones when requested to do so?
(2) Is this continuing inconsistent and confusing approach by the

Government in its dealings with the industry and the fishernen a
planned strategy or does it result from poor management?

Hon E.J. CHARLTON replied:
The Minister for Fisheries has provided the following response -

(1) Fishermen were fully consulted through die discussion phase of the
rock lobster coastal tour through submissions to the rock lobster
industry advisory committee and myself through association
meetings and the Western Australian Fishing Industry Council's
subcommnittee of association presidents. All coastal tour meetings
were attended by either myself or a member of my ministerial
staff. Fishermen had the opportunity to express their views during
this stage of the liaison process.

(2) Not applicable.
ROCK LOBSTER FISHERIES - POTS 55mmn ESCAPE GAPS, RESEARCH

RESULTS
1173. Hon GRAHAM EDWARDS to the Minister for Transport representing the

Minister for Fisheries:
(1) Will the Minister advise the Parliament of the results of the extensive

research done in die field on the 55mm escape gaps on rock lobster pots?
(2) If not, why not?
Hon E. CHARLTON replied.

The Minister for Fisheries has provided the following response
(1)-(2) The member is reftrred to the answers given in question 1077.

AGRICULTURE, DEPARTMIENT OF - HORTICULTURAL RESEARCH AND
EXTENSION SERVICES, BROOME

1174. Hon KIM CHANCE to the Minister for Transport representing the Minister for
Primary Industry:
(1) Does the WA Department of Agriculture have a policy for research Mnd/or

extension services for tropical agriculture and forestry, other than pastoral
pursuits, which includes areas other than Kununurra and Carnarvan?

(2) if so, what current or planned work is intended in the Broome 12 mile
horticultural area?

(3) What impediments exist to the introduction of horticultural and irrigated
forestry trials in Broome?
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(4) Has die WA Department of Agriculture previously devoted horticutura
research and extension resources to Broome?

(5) If so, why have these services been reduced?
Hon E.J. CHARLTON replied:

The Minister for Primary Industry has provided the following response-
(I) The WA Departent of Agriculture provides research and

extension services to support sustainable agricultural and
horticultural industry development throughout the Kimberley
region.

(2) Current -

General horticultural inquiries from. these areas are handled by
telephone from die Broome, Derby and Kununurra offices and by
visits from staff at the Broome and Derby offices, as well as by
limited visits by Kununurra staff. Backup support is also provided
by plant pathology and horticulture staff from head office. Advice
is provided to West Kimberley horticulturists through the
departmental publication, the "AgMemno". This is published
monthly and provides articles relevant to the West K~imberley
industry.
Planned -

A horticultural industry survey was undertaken in Brvoome in
November 1992 to assess requirements for the department's
involvement in industry development in the area. In response to
this survey, a mango workshop has been planned for 13 November
1993. A symposium on horticultural industry development will,
also be held in Broomne in Apri/May 1994.

(3) Expansion on horticultural research at Broome is limited by the
resources available. A tropical crops committee, currently being
established with industry in the north, will review priorities and the
future allocation of resources.

(4) See (2) above. Research was undertaken on cashew and mango
until the mid- 1980s.

(5) Research activities have not been undertaken in the Broome area
since die mid-1980s when mango and cashew research was
concluded. Cashew research is being completed at Kununurra this
season and mango research now undertaken at Kununurra is
largely applicable to West Kimberley conditions. It is considered
unnecessary to duplicate mango research undertaken at Kununurra
in the West Kirmberley.

MEDIA MONITORING - GOVERNMENT DEPARTMENTS OR AGENCIES
1263. Hon TOM STEPHENS to dhe Minister for Transport representing the Minister

for Primary Industry:
(1) What media monitoring is undertaken in-house by each department and

agency within the Minister for Primary Industry's portfolio?
(2) What has been expended by each department or agency within the

Minister for Primary Industry's portfolio on media monitoring between 1
March 1993 and October 1993?

Hon E.J CHARLTON replied:
The Minister for Primary Industry has provided the following response-
The information sought would require considerable research and I am not
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prepared to allocae resources fir this purpose. If the member has a
specific question about media monitoring I will be pleased to respond.

MEDIA MONITORING - GOVERNMENT DEPARTMENTS OR AGENCIES
1266. Hon TOM STEPHENS to the Minister for Education representing the Minister

for Commerce and Trade:
(1) What media monitoring is undertaken in-house by each department and

agency within the Minister for Commerce and Trade's portfolio?
(2) What has been expended by each department or agency within the

Minister for Commerce and Trade's portfolio on media monitoring
between 1 March 1993 and October 1993?

Hon NIP. MOORE replied:
The Minister for Commerce and Trade has provided the following
response -

(1)-(2) All agencies with the exception of the Department of Commerce
and Trade subscribe to regional, State and national papers which
ar monitored by staff. No individual costings for staff time are
available. The Department of Commerce and Trade has since 1
July 1993 engaged an outside service at a cost of $2 591 - to
31 October 1993. Nror to this an in-house service was used at an
estimated cost for the period 1 March 1993 to 30 June 1993 of
$9 924.

MEDIA MONITORING - GOVERNMENT DEPARTMENTS OR AGENCIES
1270. Hon TOM STEPHENS to the Minister for Health representing the Minister for

Labour Relations:
(1) What media monitoring is undertaken in-house by each department and

agency within the Minister for Labour Relations's portfolio?
(2) What has been expended by each department or agency within the

Minister for Labour Relation's portfolio on media monitoring between
1 March 1993 and October 1993?

Hon PETER FOSS replietk
Department of Productivity and Labour Relations -

(1) The Department of Productivity and Labour Relations employs
staff within its education services branch and resources library who
undertake media monitoring on a day to dy basis as part of their
overall duties.

(2) Between 1 March 1993 and 31 October 1993 DOPLAR spent
$3 010.50 on external media monitoring services. These services
were discontinued in August.

Workers' Compensation and Rehabilitation Commission -

(1) Daily perusal and extraction of information relating to workers'
compensation, occupational health issues, and insurance
trends/financial status of insurers. Media reviewed: The West
Australian, The Australian, The Australian Financial Review,
sunday Times.

(2) $586.63 - papers.
Department of Occupational Health, Safety and Welfare -

(1) The Department of Occupational Health, Safety and Welfare
utilises 3. Griffin Pty Ltd - Monitoring Perth Media.

(2) $4 109.60.
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Departniem of the Registrar, Western Australian Industrial Relations
Commission -

(1) Nil.
(2) No: applicable.
Building Management Authority -

(1) Listening to radio when BMA issues are being reported in the
media.

(2) $5 252.60.
Department of State Services -

(1) With regard to radio and television, there is no in-house
monitoring undertaken. However, the department subscribes to a
range of publications to keep abreast of developments and issues.

(2) Expenditure on print media - newspapers and periodicals - in the
period mentioned was approximately $5400.

Office of Multicultural Interests -

(1) No in-house media monitoring is undertaken by the Office of
Multicultural Interests.

(2) The Office of Multicultural Interests has had no expenditure for
media monitoring between I March 1993 and 1 October 1993.

MEDIA OR PUBLIC RELATIONS TRAINING - GOVERNMENT
DEPARTMENTS OR AGENCIES

1279. Hon TOM STEPHENS to the Minister for Transport representing the Minister
for Primary Industry:
(1) How many officers from departments or agencies within the Minister for

Primary Industry's portfolio areas have undertaken media or public
relations training between 1 March 1993 and 31 October 1993?

(2) What was the date of each training session?
(3) Who provided the training?
(4) What is the actual cost to date and estimated total cost of the training?
Hon E.J. CHARLTON replied:

The Minister for Primary Industry has provided the following response -
The information sough: would require considerable research and I amn not
prepared to allocate resources for this purpose. If the member has a
specific question about media or public relations training I will be pleased
to respond.

MEDIA OR PUBLIC RELATIONS TRAINING - GOVERNMENT
DEPARTMENTS OR AGENCIES

1282. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:
(1) How many officers from departments or agencies within the Minister for

Commerce and Trade's portfolio areas have undertaken media or public
relations training between 1 March 1993 and 31 October 1993?

(2) What was the dare of each training session?
(3) Who provided the training?
(4) What is theactual costtodate andestimated total costof the training?
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Hon N.F MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

(1) Two.
(2) (a) 11-12 October 1993 media sessions as part of general

management course.
(b) 16 April 1993, 15 June 1993 - last two sessions of three

part course commenced in 1992.
(3) (a) Public Service Commission - executive development

program, No 17. Mr D. Guilfoyle and Ms L. Byrski were
the facilitators. Media training was one aspect of the
course.

(b) Corporate Dynamics - presentation and media skills.
(4) (a) Media aspect of the 17 day program cannot be isolated.

(b) $1 170.
SEMINARS OR CONFERENCES - GOVERNMENT DEPARTMENTS OR

AGENCIES
1295. Hon TOM STEPHENS to the Minister for Transport representing the Minister

for Primary Industry:
(1) How many officers from departments or agencies within the Minister for

Primary Industry's portfolio area have attended seminars or conferences
for which the Government met the cost of registration between I March
1993 and 31 October 1993?

(2) What was the natur of each conference, how many officers attended,
where were they held, and what was the total cost for each conference and
the cost per person?

Hon E.J CHARLTON replied:
The Minister for Primary Industry has provided the following response -

The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. If the member has a
specific question about seminars or conferences I will be pleased to
respond.

SEMINARS OR CONFERENCES - GOVERNMENT DEPARTMENTS OR
AGENCIES

1298. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:
(1) How many officers from departments or agencies within the Minister for

Commerce and Trade's portfolio area have attended seminars or
conferences for which the Government met the cost of registration
between 1 March 1993 and 31 October 1993?

(2) What was the nature of each conference, how many officers attended,
where were they held, and what was the total cost for each conference and
the cost per person?

Hon N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. If the member has a
specific question about a seminar or conference attended by officers of my
department or agencies I will be pleased to respond.
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SEMINARS OR CONFERENCES - GOVERNMENT DEPARTMENTS OR
AGENCIES

1302. Hon TOM STEPHENS to die Minister for Health representing the Minister for
Labour Relations:
(1) How many officers from departments or agencies within the Minister for

Labour Relation's portfolio area have attended seminars or conferences
for which the Government met the cost of registtion between 1 March
1993 and 31 October 1993?

(2) What was die nature of each conference, how many officers attended,
where were they held, and what was the total cost for each conference and
the cost per person?

Hon PETER FOSS replied:
The information sought would require considerable research and the
Minister is not prepared to allocate resources for this purpose. If the
member has a specific question about a particular seminar or conference
the Minister will be pleased to respond.

PHOTOCOPY EQUIPMENT - GOVERNMENT DEPARTMENTS AND
AGENCIES

1311. Hon TOM STEPHENS to the Minister for Transport representing the Minister
for Primary Industry:

What photocopy equipment is held within each department and agency
within the Minister for Primary Industry's portfolio area?

Hon E.J CHARLTON replied:
The Minister for Primary Industr has provided t following response -

The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. If the member has a
specific question about photocopying equipment I will be pleased to
respond.

PHOTOCOPY EQUIPMENT - GOVERNMENT DEPARTMENTS AND
AGENCIES

1314. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:

What photocopy equipment is held within each department and agency
within die Minister for Commerce and Tradie's portfolio are?

Hon N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -
Agency/Department Model
Peel Development Commission Canon NP 3050
Kimberley Development Commission Toshiba BD 7816

Canon NP 3725
Gascoyne Development Commission Toshiba 3210

Toshiba 5120
Pilbara Development Commission Canon NP 4050

Nashua 3943 D
Canon PC7

Goldflelds-Esperance Development Authority Canon NP 4335
Toshiba BD 4121

South West Development Authority Canon NP 4540
Canon NP 32251x3
Canon AP 3825
Canon NP 4050
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Great Southern Development Authority Canon NP 6650
Whearbeir Devclopment Commission Vivace 500

Nashua 7125S x2
Small Business Development Authority Ricoh F~r 4490

Ricoh FT 7060
Nashua 6115
MhtaDC 1657
Canon NP 2015 x 2

Department of Commerce and Trade Xerox 5052
Toshiba BD 9110
Canon NP 3050
Canon PC7
Xerox Vivace 400
Minolta EF 4300
Xerox 1025
Canon NP 3225
Nashua 71255
Xerox 5028
Canon NP 3050
Ricoh FT 4490

(Technology Park) Canon 665011
Xerox 5046

(Minister's office) Toshiba BD 7720
Xerox Vivace 50011

PHOTOCOPY EQUIPMENT - GOVERNMENT DEPARTMENTS AND)
AGENCIES

131&. Hon TOM STEPHENS to the Minister for Health representing the Minister for
Labour Relations:

What photocopy equipment is held within each department and agency
within die Minister for Labour Relation's portfolio area?

Hon PETER FOSS replied:
The information sought would require considerable research and the
Minister is not prepared to allocate resources for this purpose. If the
member has a specific question about photocopy equipment the Minister
will be pleased to respond.

GOVERNMENT PUBLICATIONS - ISSUES; PRODUCTION DETAILS
1327. Hon TOM STEPHENS to dhe Minister for Transport representing the Minister

for Primary Industry:
(1) What publications are issued by each department and agency within die

Minister for Primary Industry's portfolio on a regular or periodical basis?
(2) For each publication -

(a) is it produced in-house or by an outside firm;
(b) what is the cost including artwork, printing and distribution;
(c) who is die target audience; and
(d) is a copy of each edition provided to the Uibrary and Information

Service of Western Australia?
Hon LiJ. CHARLTON replied:

The Minster for Primary Industry has provided the following response -

(1)-(2) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. If the
member has a specific question about publications I will be
pleased to respond.
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GOVERNMENT PUBLICATIONS - ISSUES; PRODUCTION DETAILS
1330. Hon TOM STEPHENS to the Minister for Education representing the Minister

for Commerce and Trade:
(1) What publications are issued by each department and agency within the

Minister for Commerce and Trade's portfolio on a regular or periodical
basis?

(2) For each publication -

(a) is it produced in-house or by an outside fmn;
(b) what is die cost including artwork, printing and distribution;
(c) who is the target audience; and
(d) is a copy of each edition provided to the Library and Information

Service of Western Australia?
Hon N.E. MOORE replied:

The Minister for Commerce and Trade has provided the following reply-
(1)-(2)

See table attached. [See paper No 886.1
GOVERNMENT PUBLICATIONS - ISSUES; PRODUCIION DETAILS

1334. Hon TOM STEPHENS to the Minister for Health representing the Minister for
Labour Relations:
(1) What publications are issued by each department and agency within the

Minister for Labour Relation's portfolio on a regular or periodical basis?
(2) For each publication -

(a) is it produced in-house or by an outside firm;
(b) what is the cost including artwork, printing and distibution;
(c) who is the target audience;, and
(d) isacoyof each edition provided to the Library and Information

Sevc fWestern Australia?
Hon PETER FOSS replied:

The information sough: would require considerable research and the
Minister is not prepared to allocate resources for this purpose. If the
member has a specific question about particular departmental or agency
publications, the Minister will be pleased to respond.

GOVERNMENT DEPARTMENTS AND AGENCIES - ASSET REGISTERS
1352. Hon TOM STEPHENS to the Minister for Health:

Which departments or agencies within the Minister's portfolio areas do
not maintain an asset register?

Hon PETER FOSS replied:
Health Department of WA - all units within the department maintain asset
registers.
The Alcohol and Drug Authority maintains an asset register.
The Health Promotion Foundation maintains an asset register.
Department of Fair Trading - none.
The Department for the Arts and the agencies within the Arts portfolio
each maintain asset registers.
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GOVERNMENT DEPARTMENTS AND AGENCIES - ASSET REGISTERS

1356. Hon TOM STEPHENS to die Minister for Transport representing the Minister
for Primary Industry:

Which departments or agencies within the Minister for Primary Industry's
portfolio areas do not maintain an asset register?

Hon E.J CHARLTON replied:
Thze Western Australian Meat Commission, the Department of
Agriculture, the Agriculture Protection Board, the Fisheries Department
and the Rural Adjustment and Finance Corporation all maintain an asset
register.

GOVERNMENT DEPARTMENT'S AND AGENCIES - ASSET REGISTERS
1359. Hon TOM STEPHENS to the Minister for Education representing the Minister

for Commerce and Trade:
Which departments or agencies within the Minister for Commerce and
Trade's portfolio areas do not maintain an asset register?

H4on N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply-
An asset register is maintained for all departments or agencies under my
control.

GOVERNMENT DEPARTMENTS AND AGENCIES - ASSET REGISTERS
1363. Hon TOM STEPHENS to the Minister for Health representing the Minister for

Labour Relations:
Which departments or agencies within die Minister for Labour Relations
portfolio areas do not maintain an asset register?

Hon PETER FOSS replied:
Nil. All departments and agencies maintain an asset register.

GOVERNMENT DEPARTMENTS AND AGENCIES - IN-HOUSE PRINTING
EQUIPMENT AND FACILITIES

1372. Hon TOM STEPHENS to the Minister for Transport representing the Minister
for Primary Industry:

Which departments and agencies within the Minister for Primary
Industry's portfolio areas have in-house printing equipment and facilities?

Hon E.J. CHARLTON replied:
The Minister for Primary Industry has provided the following reply -

The Department of Agriculture and the Agriculture Protection Board have
in-house printing equipment.

GOVERNMENT DEPARTMENTS AND AGENCIES - IN-HOUSE PRINTING
EQUIPMENT AND FACILITIES

1379. Hon TOM STEPHENS to the Minister for Health representing the Minister for
Labour Relations:

Which departments arid agencies within the Minister for Labour
Relation's portfolio areas have in-house printing equipment and facilities?

Hon PETER FOSS replied:
The information sought would require considerable research and the
Minister is not prepared to allocate resources for this purpose. If the
member has a specific question about in-house printing equipment, the
Minister will be pleased to respond.
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HEALITHVIEW VOL 1, No 2, SEPTEMBER-OCIOBER 1993 - PRINTER, COST
1396. Hon N.D. GREFFITHS to the Minister for Health:

(1) Who primted the magazine Health view Vol 1, No 2 September/October
1993?

(2) What was the cost?
(3) Why was glossy, non-environenwlly friendly mateuial used in the

magazine?
(4) If State Print was not used, why was it not used?
(5) If it was notrused. was it asked to tender?
(6) If it was asked to tender, what price did it tender?
(7) What price was tendered by the printer?
Hon PETER FOSS replied:
(1) Lamb Print, 9 Robertson Street, East Perth.
(2) $5 927, offset by income to consolidated revenue of $1 920 from

advertising.
(3) The paper used is more economical than recycled paper.
(4) State Print actually called die tenders for printing this magazine in 1987

under which Lamb Print won the contract. Heafthview is not a new
publication but the continuation under a new name of the magazine
Headway, which was first published in September 1985. The tender
called by State Print was for an initial period of thre years. The contrc
has been extended because of die satisfactory performance of Lamb Print.
New tenders an due to be called in 1994.

(5)-(7) Not applicable.
PCIs - ORGANOCHLORINE PESTICIDE WASTES, TREATMENT PROMISE

1400. Hon J.A. SCOTTl to the Minister for Health:
The Liberal, Party made promises before the last State election, in its
publication "The Environment 1993 and Beyond", to favour the treatment
rather than the dumping of hazardous waste (page 21). Will the Minister
honour these election promises in relation to polychlorinated biphenyl and
organochlorine. pesticide wastes?

Hon PETER FOSS replied:
Yet.

KWTNANA INDUSTRIAL STRIP - MEETING. 1 NOVEMER
1404. Hon L.A. SCOT to the Minister for Transport representing the Minister for

Local Government:
(1) Is the Minister aware that a special meeting of electors was held by the

Town of Kwinana, on Monday, 1 November 1993 to discuss the proposed
expansion of the Kwinana industrial strip?

(2) Is the Minister also aware that die Kwinana Town Council ignored the
request of its ratepayers and allowed Government representatives and their
consultants to dominate the meeting, despite the request that equal time
should be given to independent experts who were invited to attend?

(3) Was the council entitled to reorganise the meeting in this way or should it
have adhered strictly to the terms of the petition from its ratepayers?

(4) What action does the Minister propose to take over the actions of the
Kwinana Town Council at the above meeting?
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Hon E.J. CHARLTON replied:
The Minister for Local Government has provided the following reply -

(1) Yes.
(2) No.
(3) Council has adhered to the requirements of section 17! of the

Local Government Act.
(4) Not applicable.

MANGLES BAY M[AINA DEVELOPMENT - SEAGRASS DESTRUCTION
1409. Hon L.A. SCOTT to the Minister for Education representing the Minister for the

Environment:
The Department of Marine and Harbours' public environmental review to
the Environmental Protection Authority on a marina development a:
Mangles Bay states that it would destroy 32 hectares of seagrass.
(1) What percentage of Western Australia's remaining seagrass

meadows does the 32 hectares which would be destroyed by a
marina development at Mangles Bay represent?

(2) Where are the remaining seagrass meadows along the Western
Australian coast?

(3) Are any of the remaining meadows under threat at this time and by
future proposed developments?

(4) What percentage do these remang seagras meadows represent of
Western Australia's original meaos?

(5) Is it correct that seagrass is an essential component of the marine
ecology as fish nurseries and feeding grounds?

(6) What impact will the loss of these seagrass meadows have on the
local fishing industry?

(7) What studies have been undertaken to assess the likely impacts on
the fishing industry?

(8) Is the Minister aware of studies conducted by both Murdoch
University and the CSIRO which prove that seagrasses cannot be
regenerated under natural conditions?

(9) Does the Minister have any other scientific evidence to counter this
research; and if so, where was this research undertaken and by
whom?

(10) Have CSIRO experiments over several years in replanting seagrass
in natural conditions, such as in Cockburn Sound, failed?

(11) Have they failed totally?
(12) Has the Minister's department conducted trials on regeneration of

seagrasses?
(13) Has the recent research found a method of successful replanting?
(14) If so, why is the Minister not publishing the results for open

scientific examination and normal peer review?
(15) If not, is the Minister await that such claims are being made by his

officers?
(16) Was such information supplied by companies with commercial

interests and whose operations could threaten seagrass meadows?
(17) Further to may question on notice 1161 of 2 November 1993, in
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which the Minister answered, "where important seagrass
communities coincide with development proposals the
Environmental Protection Authority is able to give me advice about
potential impacts", what advice has the EPA given the Minister on
the Mangles Bay proposal?

(18) Will the Minister act on this advice?
(19) If not, why not?

Hon N.F. MOORE replied:
The Minister for the Environment has provided the following reply-
The member has asked 19 questions, many of which require considerable
work to answer. I will provide a detailed written reply to the member
during December 1993.

BRADSHAW, DR WAYNE - MINISTER FOR MIN1ES, OVERSEAS TRIPS
CONTACT

1415. Hon GRAHAM EDWARDS to the Minister for Mines:
1-as the Minister or any of his ministerial staff met with, or had any
contact with, the fugitive Dr Bradshaw or any of his staff during any trips
overseas?

Hon GEORGE CASH replied:
No.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - ACCRUAL
ACCOUNTING PROGRAM

1417. Hon MARK NEVILL to the Minister for Health:
How is the trial accrual accounting program in the Health Department
progressing?

Hon PETER FOSS replied:
The accrual accounting program trial that commenced in 1989 is nearing
completion in relation to enabling the State's health service to provide end
of year financial statements on an accrual basis. In 1991-92, 18 of the
State's largest public hospitals commenced reporting on an accrual basis.
All public hospitals and other related statutory authorities - 114 - reported
under this method in 1992-93 representing approximately 71 per cent, or
$ib, of gross health expenditure. The focus in 1993-94 is to implement
accrual reporting in all remaining health units. The reporting of all
hospitals under the accrual method of accounting in 1992-93 allowed the
department to prepare a consolidated balance sheet and revenue and
expenditure statement for the first time. These consolidated statements
will be published as an appendix to the department's annual report for
information purposes only and will be unaudited. The individual hospitals
have prepared their annual reports on an accrual basis which have been
audited by the Office of the Auditor General.

QUESTIONS WITHOUT NOTICE

LAND GRANTS - ABORIGINAL GROUPS OR INDIVIDUALS
837. Hon TOM STEPHENS to the Minister for Lands:

(1) Have any grants of land been made by the State Government to any
Aboriginal groups or individuals pursuant to either section 9 of the Land
Act or any other section of the Land Act since 16 February 1993?

14025--4

8345



(2) If yes, how many such grants have been made, and to which groups or
individuals?

Hon GEORGE CASH replied:
(1) Yes, in the form of Land Act reservations vested in the Aboriginal Lands

Trust, which in turn leases to the respective individual or group under the
Aboriginal Authority Planning ACL

(2) Nine reserves have been vested in the Aboriginal Lands Trust, based on
living area applications by die following groups: Kanjiwal, Ngoonjiwirri,
Gunrumbi, Irrungadji, Gidgee Gully, Ganinya and Karnaparri.

LAND GRANTS - ABORIGINAL GROUPS OR INDIVIDUALS
838. Hon TOM ST7EPHENS to the Minister for Lands:

What is the total size and value of any land grants made to any Aboriginal
groups or individuals since l6 February 1993?

Hon GEORGE CASH replied:
The reserves in part (2) of question 837 total 9 185 ha. A value for these
areas has not been determined.

LAND REGISTER - ABORIGINAL GROUPS
839. Hon TOM STEPHENS to the Minister for Lands:

Does the State Government keep a register of land held by Aboriginal
groups in Western Australia?

Hon GEORGE CASH replied:
'Me Aboriginal Affairs Planning Authority maintains a record of all land
controlled by Aboriginal groups i Western Australia. A register of all
reserves and special leases issued pursuant to the Land Act is maintained
by the Department of Land Administration.

LAND TITL.ES - TRANSFERRED TO ABORIGINAL GROUPS
840. Hon TOM STEPHENS to the Minister for Lands:

(1) Has the Minister approved the transfer of any land titles, including
pastoral lease excisions, to Aboriginal groups since 16 February 1993?

(2) If yes, which land titles have been transferred to which Aboriginal groups
since 16 February 1993, with particular reference to any excisions from
pastoral leases?

Hon GEORGE CASH replied:
(1) Yes. Apart from the reserves mentioned in part (2) of question 837, four

pastoral leases have transferred to Aboriginal groups. In addition, one
pastoral lease has been approved but is yet to settle.

(2) STATION PURCHASER PURCHASE AREA
PRICE (hectares)

Gilroyd Mungullah Community $350 000 80928
Aboriginal Corporation

Towrana Mungullah Community $400 000 120 536
Aboriginal Corporation

Morapoi Sorter Pty Ltd $200000 53916
Millie Windie Bunuba Aboriginal $100 000 18463

Corporation
Ninghan Pindiddy Aboriginal Yet to settle 206 787

Corporation
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LAND TITLES - TRANSFERRED TO ABORIGINAL GROUPS, REJECTIONS
841. Hon TOM STEPHENS to the Minister for Lands:

Has the Minister rejected any applications for the transfer of any land tite
to Aboriginal groups since 16 February 1993; and, if so, which
applications and what was the basis for the rejection?

Hon GEORGE CASH replied:
No transfer has been rejected, but due to a review of the Aboriginal living
area program, a number of applications have been deferred.

LAND - PERCENTAGE UNDER MD4ING EXPLORATION, MINING
TENEMENTS, PASTORAL LEASES; MANAGEMENT OF LEASES

842. Hon J.A. SCOTT to the Minister for Mines; Lands:
(1) What percentage of the Stare is -

(a) open to mining exploration;
(b) currently under exploration leases and mining tenements; and
(c) held under pastoral leases?

(2) How many pastoral leases are managed by the leaseholders, and how
many pastoral leases are held by absentee leaseholders?

Hon GEORGE CASH replied:
(1) (a) Generally speaking, under the Mining Act 1978, all of the State is

open to application for an exploration title. The exceptions are
those areas currently exempted from the Act under section 19, and
some minerals to owner land.

(b) Approximately 12 per cent of the State is held under mining
tenements, including exploration licences.

(c) Approximately 39 per cent of the State.
(2) This information is not available as figures on the management of pastoral

leases are not recorded-
PAWNBROKERS LEGISLATION - NEW BILL

843. Hon JOHN HALDEN to the Leader of the House representing the Minister for
Police:

Has the Minister for Police given Governmnent members the instruction
that pawnbrokers legislation is not a priority and that Governmnent
members should not support the Opposition's legislation?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply -
No. In July 1993, 1 announced that the Government would overhaul the
outdated laws governing pawnbrokers and second-hand dealers as a matter
of urgency. The Polfice Department, in conjunction with the Department
of Fair Trading, has been reviewing the legislation, and it is intended that
the new Bill will be introduced into the next session of Parliament

POLICE - OFFICER, KALGOORIE, BREATHALYSER TEST
844. Hon JOHN HALDEN to the Leader of the House representing the Minister for

Police:
Is the Minister aware that a comnmissioned officer in Kalgoorlie was not
charged, despite a breathalyser test reading of 0.08, and that his blood
alcohol content level was reduced to 0.05 for the report? If not, will the
Minister make the appropriate investigations and advise -
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(a) on what date the incident occurred;
(b) what action had been taken as a result of this incident up to 28

November; and
(c) what action has been taken subsequently?

Hon GEORGE CASH replied:
The Minister for Police has provided the following reply-
The Commissioner of Police has advised me that the substance of the
question is not factual.

PARLIAMENT HOUSE - OPERATING COST
845. Hon JOHN HALDEN to the Leader of the House:

Based on the approximation that it costs $100 000 an hour to operate the
Parliament, will the Leader of the House acknowledge that the bungling of
the Premier and Hon Robert Pike over the Mabo legislation last
Wednesday cost taxpayers in excess of $500 000; and if that is not the
corret figure, will the Leader of the House provide the correct figure?

Hon GEORGE CASH replied:
I would be surprised if it cost $100000 an hour to operate Parliament
House.

Hon John Halden: I was, too, until someone explained it to me.
IHon GEORGE CASH: I will seek some further clarification on this matter.
Hon E.J. Charlton: Perhaps that mob will talk less in future and we will get out of

here and save money.
Hon John Halden: We had nothing to do with the Mabo debacle. Ask your mate

over there who was jumping and shouting.
Hon GEORGE CASH: I believe the Leader of the Opposition is misinformed.

This question might be better directed to the Clerks or to the President.

FUN CITY FESTIVAL RAFFLE - PHILLIPS, MARGE. INQUIRY
84. Hon REG DAVIES to the Minister for Racing and Gamning:

The Minister will be aware, from previous questions I have asked, of the
plight of our constituent, Mrs Marge Phillips, who won a house in
Scarborough in the Fun City Festival Raffle. I ask -
(1) What investigations has the Minister undertaken into the lack of

scrutiny of the permit holder and the guarantor of the first prize?
(2) Is it necessary to make changes to the Act to ensure that a similar

situation does not occur?
(3) What responsibility has the Office of Racing and Gamning accepted

to assist Mrs Phillips should this age pensioner be forced out of her
home due, in part, to the inept scrutiny of the Office of Racing and
Gaming?

(4) Will the Minister agree to table the audit of the rafl?
(5) If not, why not?

Hon MAX EVANS repliet
(1)-(5)

I ask that that question be put on notice.
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MOTOR VEHICLE THIRD PARTY INSURANCE - $50 LEVY, PENSIONERS
EXEMPTION

847. Hon MARK NEVILL to the Minister for Finance:
Which categories of pensioners are eligible for an exemption from the
motor vehicle third party insurance levy?

Hon MAX EVANS replied.
I ask that that question be placed on notice.

MOTOR VEHIICLE THIRD PARTY INSURANCE - $50 LEVY, PENSIONERS
EXEMPTION

848. Hon MARK NEVILL to die Minister for Finance:
What steps have been undertaken to advise age pensioners of their
eligibility for an exemption of die $50 levy on motor vehicle thir party
insurance?

Hon MAX EVANS replied.
The fact that pole amc pensioners is recorded on their motor vehicle
licence. The $50 levy is included on dhe licence. I -m not too certain
what nre the procedures when people become pensioners for the first time.

Hon Mark Nevill: Do all registered pensioners automatically get exempted?
Hon MAX EVANS: AUl people who have licences which show they are

pensioners automatically get the exemption.
PASTORAL LEASES - LANDHOLDERS' NAMES REGISTER

849. Hon L.A. SCOTT to the Minister for Mines:
(1) Is a record maintained of the names of pastoral leaseholders?
(2) If so, do these records show the place of residence?
Hon GEORGE CASH replied:
(1) Yes.
(2) Whether the particulars show the residences of the landholders, I am not

sure. The records would certainly provide an address to which mail can
be sent. It may be a business address, rather than a residential address.

Hon J.A. Scorn: Will the Minister take that question on notice?
The PRESIDENT: Order? The Minister has just answered the question.

MOTOR VEHICLE THIRD PARTY INSURANCE - $50 LEVY, PENSIONERS'
EXEMPTION

850. Hon MARK NEVILL to the Minister for Finance:
For those people who become pensioners since their last notice was
issued, where can an application for concession be obtained?

Hon MAX EVANS replied:
I cannot answer that question. I am unaware of what the procedure was
before. I presume that when the licence application was received, an
application for die concession was made. If the member would like to put
the question on notice, I will find out die information for him.

SPORT AND RECREATION - GRANTS
.851. Hon BARRY HOUSE to the Minister for Sport and Recreation:,

(1) Is the Minister aware that the Federal Minister for the Environment, Sport
and Territories, Hon Ros Kelly. deliberately favoured Labor held Federal
seats when she allocated sports funds?
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(2) Did the previous State Government commit State sport and recreation
funds well into future years?

(3) Is there any evidence that pork-barrlling was cantied out by the Lawrence
Labor Government?

Hon Kim Chance: Mr President, I believe that question asks for an opinion and is
outside the Minister's role.

Several members interjected.
The PRESIDENT: Order! If I am asked to give a ruling, members should be

quiet while I am thinking about it. To the extent that the question is
asking for an opinion - Isuggest that itis -it isout of order. The other
part of the question is in order, and I now call the Minister for Sport and
Recreation.

Hon N.F. Moore: I -m a bit confused. I am not sun which part is seeking an
opinion.

The PRESIDENT: Order? I will have the member repeat the question.
[The question was repeated.]

The PRESIDENT: No part of the question is seeking an opinion.
Hon NEF. MOORE replied-
(1) Yes; it would appear so.
(2) State funding from die community sporting and recreation facilities fund

was allocated by the previous Minister on a triennial basis. That means
that funds have been allocated by the previous Government until the
1995-96 Budget.

Hon John Hidden: How outrageous! Is that not ungovernuent like? Fancy
committing money for a triennium!

Hon NEF. MOORE: I am simply advising the House that the previous Minister
for Sport and Recreation allowaed all the funds for capital works in sport
and recreation three years in advance. It is important for members who
write letters to me and ask me to do something about facilities in their own
electorates to know that there is no money to be spent on capital works in
sport and recreation until the 1995-96 Budget. it has all been spent; it has
all been allocated by the previous Minister.

Hon Kim Chance: Because there is triennial funding.
Hon NEF MOORE: That is exacdly right.
Hon John Halden: Hon Eric Charlton would love triennial road funding.
Several members interjected.
The PRESIDENT: Order! I get quite disgusted with questions of this nature. If

we are to have them, let us at least get the answer over with as quickly as
we can so that we can get on with other questions.

Hon NEF. MOORE:
(3) I regret being provoked by the inteijections from, those opposite. As to

pork-barrelling by the previous State Government, I leave it to members to
draw their own conclusions. However, I will indicate the way in which
the money was allocated in Othariennium to particular seats. T'he amount
spent in safe labor seats was $7.291m and in marginal labor seats it was
$2.493m, totalling $9.785m for Labor seats. The amount spent in safe
non-Labor seats was $4.3m and in marginal non-Labor seats it was
$577 000, totalling $4.9m. The amount spent in Labor seats was $9.785m
compared with $4.91l0m spent in non-Labor seats; that is, virtually double
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the amount was spent in Labor seats than in non-Labor sears. The avenage
grnt per seat in labor scats was $326 183 and in non-Labor seazs,
$181 886. Without seeking to comment on whether that is pork-

barrelling, I seek the leave of the House to table a document showing
where the money was expended for those grants for dhe information of
members.

Leave granted. LSee paper No 885.1
EDUCATION, MINISTRY OF - ENGLISH AS A SECOND LANGUAGE

852. Hon SAM PIANTADOSI to the Minister for Education:
What steps has the Minister taken to ascertain the ESL needs of non-
English speaking people in this State who do not qualify for the ANEP
classes or DEET job training programs for 19947

Hon NEF MOORE replied:
I would prefer that the member had put the question on notice or given
sonic notice of it. It demonstrates the difficulty with acronyms these days.
It contains a number of acronyms, and I am not sure what one of them is.

COAL INDUSTRY TRIBUNAL - CHAIRPERSON APPOINTMENT
853. Hon DOUG WENN to the Minister for Mines:

(1) Has the Minister appointed a chairperson to the coal industry tribunal?
(2) I-f not, why not?
(3) Has the Minister appointed a deputy chairperson to the coal industry

tribunal?
(4) If not, why not?
Hon GEORGE CASH replied:

For the sake of accucy, I ask the member to put the question on notice.

EDUCATION, MINISTRY OF - ENGLISH AS A SECOND LANGUAGE
854. Hon SAM PIANTADOSI to the Minister for Education:

(1) What steps has the Minister taken to ensure that all children of non-
English speaking background receive proper English as a second language
training?

(2) If the answer to (1) is none, will the Minister ensure that his department
instructs schools to respond to these needs rather tha leave it to the
discretion of individual schools and principals?

Hon NEF MOORE replied.
(l)-(2)

I ask the member to place the question on notice in order to receive a
detailed answer. However, I suggest it is not the role of Ministers to direct
schools todo wbat they think isnot appropriate inther cirvUMStICs I
will not give blanket directions. School communities should have the
right to make decisions on the needs of their schools.

MANGLES BAY MARINA DEVELOPMENT - APPEALS PROCESS; DECISION
855. Hon L.A. SCOTT to the Minister for Education representing the Minister for

the Environment
(1) Has the appeals process for the Mangles Bay development proposal been

completed?
(2) When will dhe Minister make a decision on the proposal?
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Hon NEF. MOORE replied:
I regret that I do not appear to have an answer. The member should place
the question on notice.

SMITH, WAYDE - FINANCIAL REPORT
856. Hon A.J.G. MacTIERNAN to the Leader of the House representing die Premier:

(1) When and how did Mr Stephen Mann of Bentley receive a copy of the
member for Wannewoo's financial report?

(2) Can the Premier guarantee that the copy forwarded to Mr Stephen Mann is
identical to that originally forwarded to the Premier?

(3) When was the financial report of die member for Wannemoo returned to
Mr Laurie Fowler by Mr Richard Elliot?

(4) Was a copy of the member for Wanneroo's financial report, or part
thereof, retained by the Premier's consultant, Mr Richard Elliot, or any
member of the Premier's staff?

(5) What are the dates Mr Richard Elliot had the member for Wanneroo's
financial report in his care or possession?

(6) Did Mr Richard Elliot brief members of the media on the contents of the
member for Wanneroo's financial report after 29 October 1993?

Hon GEORGE CASH replied:
The Premier has provided the following reply -

(1) On 2 November 1993; Mr Mann received the report from
Mr Laurence Fowler of the firm Levy, Fowler and Co.

(2) Yes.
(3) 2 November 1993.
(4) No.
(5) Part of 27 October 1993 through to a part of 2 November 1993

except for those times on 27 and 28 October when it was with the
Premier.

(6) No.

SCHOOLS - CLOSURES, GOVERNMENT PROPOSALS
857. Hon KIM CHANCE to the Minister for Education:

When will the Minister be releasing the Government's proposals for
handling school closures?

IHon N.E. MOORE replied:
When I am able to finalise the position that I believe is most appropriate.
The ministry is wakiing on a document which wHi set down a set of
procedures and processes for the assessment of schools to see whether
they should be closed in the future. The process of preparing the
document has not been completed. When it is, I will make it public. It
will be a public document in the sense that I will be seeking a public
response. It will be a draft document, in a sense.
I hope that after several months' public consultation we wil be in a
position to finalise the position and put it into practice. I am anxious for
the community to know the processes being considered so people will
understand that if we proceed down that path it will be fair and equitable.
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TRANSPORT STRIKCE - COST
858. Hon MURRAY MONTGOMERY to the Minister for Transport:

(1) Is the Minister able to inform the House of the cost to Western Australia
of the recent transport strike?

(2) Can the Minister give an assessment of the cost to producers of perishable
goods. particularly the goods destined for export?

Hon E.J. CHARLTON replied:
(1)-(2)

I do not have the cost figures -

Several members interjected.
Hon John Halden: What an outrageous dorothy dixer! A member has asked a

question and the Minister does not have the answer! Here we go!
The PRESIDENT: Order!
Hon John Halden: Next dorothy dixer! Next Minister!
Hon E.L CHARLTON: Is it not an important issue?
Tice PRESIDENT: Order! All members do when they carry on like this and

delay the workings of the Chamber is deny some other member the
opportunity to ask a question. In recent times it has been the practice for
question time to run to 30 minutes. While this hullabaloo goes on,
Hon Kim Chance is seeking the call for his next question. While members
cause a disturbance, Hon Kim Chance's opportunity to ask a question is
running out, and the time runs out further while I tell members about it.

Hon E.J. CHARLTON: Obviously the cost and consequences of the transport
strike is an important matter. I started to say that I do not have the cost
figures relating to the innocent parties in the dispute, at this stage. I have
asked various people in the respective industries to provide me with the
costs incurred in the hold-up of the movement of the commodities -

Hon John Halden interjected.
Hon E.J. CHARLTON: Does the member not care about the people whose

products were left lying at Kewdale or at Fremantle Harbour? Of course
he does not! He only cares about his union mates -

Hon John Halden: What caused the strike? That is the issue.
The PRESIDENT: Order!
Hon E.J. CHARLTON: I have asked the people affected to provide the

information so that i, in tun, can make it public. It is crucial that the
public, the unions, the transport operators and the trnsport association
know that it is possible the dispute will recur in January. That has been
announced. I wish to ensure that all the people who may be part of any
future dispute are aware of the consequences. It is one thing for people to
be entidled to take action but it is another thing thar they know the
consequences for innocent people. As soon as I receive the information I
will make it public, and forward it to the member who asked the question.

SCHOOLS - CLOSURES, PUBLIC COMMENT
859. Hon KIM CHANCE to the Minister for Education:

I thank the Minister for the answer tha he provided to the last question.
However, in the context of that answer, will the Minister give an
undertaking that parents and citizens' associations will be given sufficient
time to comment publicly on the closures, given the restrictions imposed
by the end of the school year and the school holidays?
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Hon NE MOORE replied:-
Themt will be no school closures in 1994 other than the ones announced
already. In respect ofl1995,I1amnboping to have by March next yeur a
document which describes how schools will be assessed for possible
closure or amalgamation in the future. Thai is the document to which I
refetred in my previous answer. It will be made public in the next week or
so. It will be a public document for a couple of months so that people can
respond toit and let mcknow wbat they think about it Once it is
accepted as pant of the process. I anticipate that a number of schools will
be considered for possible future closure. They will then be announced
and assessed according to the procedure that is outlined in the document.
Pars of t procedure outlined is extensive and ongoing consultation with
the local community and with the parents about the circumstances of each
child. As that time there will be sufficient time to make sure that all
concerns am met I then hope that, as soon as possible after 1995, we will
be in aposition topuulirkplace an ongoing system which will provide at
least 12 months' notice of a potential closure - it might be fom July to
July, which fits in better with promotional structures and so on. We are
nyig to put in place a process which is acceptable and which happens
automatically, because we want to take out of the process any political
interfernce and also doubt and confusion so that we better utilise the
assets that we have in Western Australia to provide badly needed
education.
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